
Federal Communications Commission 
Washington, D.C. 20554 

 

May 2, 2019 

Marlene H. Dortch  
Secretary  
Federal Communications Commission  
445 12th Street, SW Washington DC 20554 
 
Re: Proposed Communications Tower, Eger Communications, Inc., WT Docket No. 19-129 
 
Dear Ms. Dortch: 
 
By this letter, I am filing in the above-referenced docket the attached filings and other record 
materials.  These filings and materials relate to a complaint filed against Eger Communications’ 
proposed tower to be sited at 170 Eger Road, Town of Livingston, New York.  Attachment A to 
this letter lists the documents I have entered into the docket.  
 

 
Sincerely, 
 
/s/ Louis Peraertz___________   
Louis Peraertz 
Wireless Telecommunications Bureau 
Federal Communications Bureau 

Enclosure 



ATTACHMENT A 

List of Documents to Be Placed In Eger Docket 

September 1992 Letter from New York State Office of Parks, Recreation and Historic Preservation to 
Mark Eger & Bros., Inc. 

June 2010 Eger Application to Town of Livingston Planning Board for Approval to site Proposed Tower 

2010 Letter from Scenic Hudson to Town of Livingston including Letter from National Park Service 

2011 Olana Partnership/Scenic Hudson Complaint to FCC 

2011 Eger Opposition to Complaint 

2011 Olana/Scenic Hudson Response to Eger Opposition to Complaint 

2011 Eger Sur Reply in Opposition to Complaint 

2012 Tectonic Visual Impact Assessment Report 

[Undated] Eger Drawing of Proposed Tower Appurtenances 

[Undated] Eger Site Plan of Proposed Tower 

2011 Letters from Columbia County Public Safety Agencies in Support of Eger 

2013 CIPD Letter Decision 

2014 Eger Petition for Reconsideration (PFR) 

2014 Olana/Scenic Hudson Opposition to PFR 

2014 Eger Reply to Olana/Scenic Hudson Opposition to PFR 

2014 NY State Supreme Court Decision 

2014 Eger Motion for Leave to Amend PFR 

2014 Olana/Scenic Hudson Opposition to Eger Motion for Leave to Amend 

2015 CIPD Order on Reconsideration 

2015 Letter from Robert Lopez of Columbia County Emergency Services Department 

2015 Letter from National Park Service to Eger Seeking Consulting Party Status 

2015 Eger Application for Review 

2018 Letter from Congressman John J. Faso to FCC Chairman Ajit Pai 

2019 Eger Petition for a Writ of Mandamus  
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Caffry & Flower
ATTORNEYS AT LAW

100 BAY STREET
GLENS FALLS, NEW YORK 12801

(518) 792-1582 • FAX: 793-0541

     JOHN W. CAFFRY                                                                                                                CLAUDIA K. BRAYMER
                                                                                                                                                                                           
  KRISTINE K. FLOWER
                                                                                                                                                 MELISSA L. BAKER, Paralegal

October 7, 2011

VIA E-MAIL & MAIL

Daniel Abeyta
Assistant Chief
Spectrum & Competition Policy Division
Wireless Telecommunications Bureau
Federal Communications Commission
1445 12  St. SWth

Washington, DC 20554

Re: Complaint Regarding Eger Communications Tower Project
    Blue Hill, Town of Livingston, Columbia County, New York

Dear Mr. Abeyta:

This letter is submitted as the Reply of Scenic Hudson, Inc.
(“Scenic Hudson”) and The Olana Partnership (“TOP”)(collectively
the “Complainants”) regarding the above-referenced matter. 
Specifically, we are replying to the answer to our informal
complaint dated April 5, 2011 (the “Complaint”), as set forth in
the letter to you from Robert J. Gagen, Esq., dated August 29,
2011 (the “Answer”), on behalf of Eger Communications (“Eger”). 

As set forth in the Complaint, we request that the Federal
Communications Commission (“FCC”) do whatever is necessary,
within its jurisdiction, to require Eger to begin the National
Historic Preservation Act (“NHPA”) Section 106 consultation
process for its proposed new tower project at Blue Hill.  The
arguments contained in the Answer provide no legal basis for the
denial of that request.  Points A to F of the Answer are rebutted
below.

A.  The Complaint Does Not Seek
    Legislative or Rulemaking Relief

The Complaint is based on existing laws and regulations.  It
does not seek legislative or rulemaking relief and we do not seek
to have the FCC and the Advisory Council on Historic Preservation
(“ACHP”) amend the Nationwide Programmatic Agreement (“NPA”). 
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The case cited in the Answer in support of this argument is
not on point.  In Matter of Friends of the Earth, FCC No. DA 02-
05, January 4, 2002, the petition was dismissed, in part, because
many of the petitioners’ arguments were directed at the rules
themselves, and not at the merits of the decisions that had been
made by the FCC.  For instance, the petitioners therein argued
that the FCC’s existing rules did not comply with NEPA.  The
Complainants herein make no such arguments.

A.1  The Answer Makes False 
          Allegations Against the Complainants 

Page 2 of the Answer contains at least two false allegations
against the Complainants and the Complaint.  While neither one is
particularly germane to the merits of the Complaint, we wish to
correct the record on these two questions.

Point A of the Answer alleges that the Complaint contains “a
gross misstatement of fact” that is “intentionally repeated
throughout”, and that “the complainants seek to mislead this
Commission”.  The alleged misstatement is that the tower is a
“new” tower and not a “replacement” tower.  

This allegation is false.  The question of whether or not
the tower should be labeled as “new” or as a “replacement” is a
legal question, pursuant to the NPA, and is not a “fact”.  In
addition, the Complaint clearly discusses on its second page that
the one proposed tower in question is being built to take the
place of two existing towers.  As shown at Point B.2 below, the
tower is not a “replacement” tower.  While the parties may
disagree about whether or not the tower is a “replacement”, there
is nothing “misleading” about the Complaint.  

We request that the FCC ignore the Answer’s attempt to
impugn the good faith of the Complainants, and that this matter
be decided on its merits instead.

Also, page 2 of the Answer incorrectly implies that the
Complaint was not served on Eger until July 28, 2011, almost four
months after it was first filed.  In fact, it was served on both
Mr. Eger and his attorney at the same time that it was filed with
the FCC.  See Complaint p. 11.  Not only that, but Eger’s
attorney refers to the Complaint in his April 8, 2011 letter to
the National Park Service, a copy of which is attached to the
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Answer.  The second service of the Complaint on Eger’s attorney
on July 28, 2011 was undertaken at the request Donald Johnson,
Esq. of the FCC staff, pursuant to an e-mailed request sent on
July 26, 2011.  

B.  The Proposed Tower is Not Excluded
    From Section 106 Review by the NPA

The proposed tower is subject to Section 106 review and it
will have an Adverse Effect on Olana.  Therefore, FCC and the
applicant must engage in the consultation process.

B.1 The Project Is Not Exempt

The Answer shows that the applicant (Eger) does not
understand the jurisdictional basis upon which the Complainants
are requesting that the consultation process be carried out.  The
Complaint (p. 3) states:

FCC Jurisdiction Over the Project

If and when the new tower is approved by the Town, Eger
will seek to relocate the existing antennas to the new
tower.  It also appears that Eger may seek to locate
new antennas owned by current or new customers on the
new tower.  It is our understanding that either of
these actions would trigger FCC’s statutory
jurisdiction over the project. 

The FCC is required to consider these actions under the
National Environmental Policy Act and the National
Historic Preservation Act.  It would be far more
efficacious if these reviews were to occur before
construction begins on the tower, rather than after it
is built, so that any required alterations to the
project and mitigation measures could be incorporated
into the tower beforehand, rather than requiring it to
be altered or demolished after the fact.

It is our understanding that the FCC will not have jurisdiction
over the tower per se, but that once Eger seeks to locate
customers’ antennas and other devices on the tower, that the FCC
will have jurisdiction over those actions, which will constitute
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“undertakings” under Section 106.  When that occurs, the FCC’s
Section 106 review and the related consultation process would
cover both the tower and the antennas.  If the FCC requires Eger
to modify the tower pursuant to either the NHPA or NEPA, then the
tower would have to be modified retroactively.  The Complainants
seek to have the inevitable Section 106 consultation process
begin sooner, rather than later, to allow the review of the
tower’s effects to inform the final design of the project, and
avoid the need for retroactive modifications.  Doing this would
benefit all parties, including Eger.

Under § III.A.2 of the Nationwide Programmatic Agreement for
the Collocation of Wireless Antennas, Attachment 1 to the NPA
(the “Collocation NPA”), the collocation of an antenna on a pre-
2001 existing tower is not exempt from the Section 106
consultation process if the tower has been determined to have an
Adverse Effect on a historic property.  As discussed below, the
proposed tower will have an Adverse Effect on Olana.  Thus, if a
so-called “replacement” tower falls under this section of the
Collocation NPA, then the consultation process is required.

  Under § IV.A.3 of the Collocation NPA, the collocation of an
antenna on a post-2001 tower is not exempt if tower has been
determined to have an Adverse Effect on a historic property.  
Again, as set forth below, the Eger tower will have an Adverse
Effect on Olana.  Thus, if a so-called “replacement” tower falls
under this section of the Collocation NPA, instead of § III.A.2,
then the consultation process is required.

Likewise, under § III.A.4 and § IV.A.4 of the Collocation
NPA, if there is a public complaint about an Adverse Effect on a
historic property, then the collocation application is not exempt
from Section 106 review.  Obviously, in this case, there is
already a public complaint.  

When the NPA was adopted, the FCC explained that
collocations on existing towers are excluded from review only
“absent evidence of an adverse effect from either the proposed
collocation or the underlying tower.”  Fed Reg. Vol. 70, No. 2,
p. 558, ¶20 (emphasis added).  In this case, the Adverse Effect
is well documented.

Therefore, the FCC must review both the proposed tower and
its antennas and they are not exempt from Section 106 review.
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B.2 The Tower is Not an Exempt Replacement Tower

The proposed tower is not a “replacement” tower that is
exempt from Section 106 review under the NPA.  Neither the NPA or
the applicable FCC and ACHP regulations regarding Section 106
define a “replacement” tower.  

As described in Complaint Exhibits A and H, this tower would
not be a mere in-kind “replacement” of one of the two existing
towers on the site.  First, it will be a stand-alone lattice
tower, that will be much more visible.  Id.  The existing towers
are slender guyed towers.  Also, because it would hold the
equipment from the two existing towers, its visibility will be
increased.  Id.  It is also quite likely that a larger tower will
support larger antennas and other large equipment, so that it is
not exempt under the criteria § I.C of the Collocation NPA.  In
addition, Eger is proposing to build not just one, but two new
towers on Blue Hill.  Id.  Thus, the entire tower complex is not
a “replacement”, as that term is used in the NPA.  

It is also worth noting that the New York State Office of
Parks, Recreation and Historic Preservation (“OPRHP”), which is
New York’s State Historic Preservation Office (“SHPO”), has
determined in Complaint Exhibit I that the project is subject to
Section 106 review.  Likewise, the National Park Service shares
this opinion.  See Complaint Exhibit B.  

B.3 The Project Will Have an Adverse Effect on Olana

The Answer argues at pages 3 and 6 that the project will not
affect Olana, based on a 1992 letter from the SHPO.  That letter
addressed the impacts of the current tower, and not the proposed
tower.  

This argument is specious and is refuted by the Complaint
and the exhibits thereto.  It is also definitively refuted by the
SHPO:

• “... the newly proposed replacement unit would be
significantly more visible in the historic viewshed” of
Olana.

• “The density of the proposed 190 foot free-standing tower is
demonstrably more visible in the landscape than the existing



Daniel Abeyta    6 October 7, 2011
Re: Eger Communications Tower Project

The Plan is available at the TOP website at docs.google.com1

/viewer?a=v&pid=explorer&chrome=true&srcid=0BxkUL3nX-HrNMTYwNGY1Y
zMtNTg5Ny00YTFiLWFkZWQtYmY3YTA5ZDVlZjRi&hl=en&authkey=CJTO4bgK

guyed units which are viewed one behind the other from
Olana.”

• “... this undertaking ... will be subject to federal review
pursuant to Section 106 of the National Historic
Preservation Act.”

• “The State Historic Preservation Office within the OPRHP
views this new proposal as having a potential Adverse Effect
on a historic resource ”

Letter from Andy Beers, Acting Commissioner, OPRHP, to Town of
Livingston, December 2, 2010; Exhibit I to the Complaint.

The Answer includes two viewshed maps that show that the
project will be visible from much of the Olana State Historic
Site, including from the House, the Farm Complex, the Education
Center, and Cosy Cottage (which houses TOP’s offices).  It will
also be visible from most of the open lawn and field areas on the
site.  In fact, comparing the Answer’s “Topographic Viewshed” and
the “Vegetative Viewshed” shows that the project will be visible
from most of the open areas of the Olana site.

This argument also ignores the fact that the Olana
Comprehensive Plan, the Olana Historic Landscape Report, and the
Olana Landscape Restoration Plan (as cited in the Complaint) will
lead to the removal of some of the existing vegetation on the
site, to restore the original views created by Frederic Church at
Olana.  This will open up more views of the project from Olana. 
A copy of the Reconstruction Plan map from the Olana Landscape
Restoration Plan is attached hereto.  See also Comprehensive Plan 
at pages 49-52, figures 1 & 7.1

The speciousness of this argument is also demonstrated by
the 6 paintings or sketches of Blue Hill that were created by
Frederic Church from Olana (Complaint Exhibit G).  If the project
site was not visible from Olana, Church could not have created
these works.
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Finally, it should be noted that the Answer’s discussion of
the viewshed maps is very carefully worded.  It says that the
existing towers “are not visible from significant portions of
Olana” (p. 3)(emphasis in original) and “are not visible at all
from substantial portions of Olana” (p. 5)(emphasis in original). 
Thus, the Answer indirectly concedes that the project site is
also visible from the remainder of Olana, and the two viewshed
maps actually support the Complainants’ position and contradict
Eger’s position.  

C.  The Complaint Should Not Be 
    Rejected “As a Matter of Policy”

The informal complaint process for questions like this one
provides a way to resolve procedural issues in the FCC’s
administrative process as simply as possible and in a timely
manner.  See NPA § X, § XI; see also 47 C.F.R. § 1.41.  It is
neither a waste of the Commission staff’s time, or bad policy,
for the FCC to entertain the Complaint and resolve the question
of the applicability of Section 106 at this juncture.

D.  The Pending New York Environmental
    Review is Irrelevant to the Question
    of the Applicability of Section 106

The fact that the local planning board will review the
project under New York’s State Environmental Quality Review Act
and its local ordinances is irrelevant to this appeal.  Nothing
in Section 106, FCC regulations, or the NPA, provides an
exclusion from the Section 106 process merely because projects
are subject to state or local review, and the Answer does not
cite to any such alleged exemption.

In addition, as described in the Complaint (pp. 3-9), Olana
and its viewshed are of national importance.  This is confirmed
by the October 19, 2010 letter from the National Park Service
(“NPS”) to Mr. Eger, a copy of which is attached to the
Complaint.  That letter states that Olana has been a National
Historic Landmark since 1965 and has been on NPS’s Watch List of
Threatened and Endangered National Historic Landmarks since 2004. 
Thus, it is clear that environmental review of the Eger tower
under federal law is both appropriate and necessary, regardless
of what state and local review may occur.
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We also note that the SHPO, in a letter to the Town of
Livingston which discussed the state and local review processes
(Complaint Exhibit I), also stated that “... this undertaking ...
will be subject to federal review pursuant to Section 106 of the
National Historic Preservation Act.”

E.  The Complaint is Not Unripe

Eger’s objection that the Complaint is unripe for review
because the applicant is in the process of redesigning the
project demonstrates a lack of understanding of the Section 106
process.  The Section 106 process should begin “at the early
stages of project planning”.  36 C.F.R. § 800.1(a).  

The Agency Official shall ensure that the section 106
process is initiated early in the undertaking’s
planning, so that a broad range of alternatives may be
considered during the planning process for the
undertaking.

36 C.F.R. § 800.1(c).  FCC is not required to wait for the
completion of the local review process to declare that the
project is subject to Section 106 review and perhaps even to
commence the Section 106 review.  See 36 C.F.R. § 800.1(a). 
Indeed, the local officials with jurisdiction over a project
should be part of the consultation process.  36 C.F.R.
§ 800.2(c)(4).

Moreover, since the Section 106 process is intended to
ensure that “that a broad range of alternatives may be considered
during the planning process for the undertaking” (36 C.F.R.
§ 800.1(c)), it makes complete sense to commence it as early as
possible, even before the applicant completes its design work
and/or local approval is obtained, so as to achieve that goal. 
Commencing the Section 106 process before the project’s design is
finalized would actually make it easier for the Section 106
process to be meaningful, and to “assess [the project’s] effects
and seek ways to avoid, minimize or mitigate any adverse effects
on historic properties”, as intended.  36 C.F.R. § 800.1(a).

Finally, the Answer gives no citations to any regulations or
other legal authority that the judicial concept of ripeness is
applicable in either the FCC’s informal complaint process, or in
the Section 106 review process.
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F.  The Complainants Have 
    Standing to File the Complaint

The Answer alleges that the Complainants lack standing to
file the Complaint.  This contention is wrong on several counts:
(1) the rules for standing, as applied by courts, do not apply to
this matter; (2) the decision cited in the Answer comes from an
entirely different FCC process and does not apply herein; (3) the
Complainants clearly qualify for Section 106 consulting party
status; and (4) even if the judicial or FCC rules of standing did
apply, the Complainants would satisfy their requirements.  

F.1 Judicial Standing Rules Are Inapplicable Herein

The judicial rules of standing do not apply to the
administrative proceedings of the FCC.  Friends of the Earth,
supra, at 5.  However, if those rules did apply, the Complainants
would have standing.  See Tyler v. Cuomo, 236 F.3d 1124, 1133,
1135 (9  Cir. 2000)(holding that intended third-partyth

beneficiaries of an agreement entered into under Section 106 have
standing to enforce it).

F.2 The FCC’s Standing Rules Are Inapplicable Herein

While the FCC has adopted its own standards for standing to
file formal petitions challenging applications pending before it
(Friends of the Earth, supra, at 3), those rules do not apply to
a party seeking consulting party status under Section 106.  See
Mid States Coalition for Progress v. Surface Transportation
Board, 345 F.3d 520, 553 (8  Cir. 2003)(construing rulesth

applicable to consulting party status without regard to the
concept of standing).  The two types of proceedings arise under
entirely different sets of statutes and regulations.  Even if,
for the sake of discussion, the Complainants lacked standing to
formally challenge an application, that does not affect their
right to have consulting party status under NHPA § 106.

F.3 The Complainants Meet the NHPA
         Standards for Consulting Party Status

Under the NPA, the Complainants should be given consulting
party status:
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 See Looking Out for the View at Olana, Frederic Church’s2

Hudson Home, New York Times, April 14, 2011 (copy attached).
www.nytimes.com/2011/04/14/garden/14olana.html?pagewanted=all

An Applicant shall consider all written requests of 
other individuals and organizations to participate as
consulting parties and determine which should be 
consulting parties.  An Applicant is encouraged to 
grant such status to individuals or organizations with
a demonstrated legal or economic interest in the
Undertaking, or demonstrated expertise or standing as a
representative of local or public interest in historic
or cultural resources preservation.  Any such individual
or organization denied consulting party status may 
petition the Commission for review of such denial.

NPA, § V.F.  This is consistent with the Section 106 regulations:

Additional consulting parties.  Certain individuals and
organizations with a demonstrated interest in the 
undertaking may participate as consulting parties due to
the nature of their legal or economic relation to the 
undertaking or affected properties, or their concern 
with the undertaking’s effects on historic properties.

36 C.F.R. § 800.2(c)(6).  In carrying out this process, a federal
agency “shall identify any other parties entitled to be
consulting parties and invite them to participate as such in the
section 106 process.”  36 C.F.R. § 800.3(f)).  It is the role of
the federal agency to “determine which should be consulting
parties.”  36 C.F.R. § 800.3(f)(3).  See Mid-States Coalition,
supra; Neighborhood Ass’n of the Back Bay v. Federal Transit
Administration, 407 F.Supp.2d 323, 334 (D. Mass. 2005).

As set forth in Exhibit A to the Complaint, Scenic Hudson is
a tax-exempt not-for-profit organization founded to protect and
restore the Hudson River and its landscape.  See Scenic Hudson
Preservation Conference v. Federal Power Commission, 354 F.2d 608
(2d Cir. 1965).  Since 1986 it has protected over 1,000 acres in
the Olana viewshed, primarily through conservation easements that
it holds.   The lands on which Scenic Hudson owns conservation2

easements are shown on Exhibit F to the Complaint.  One of these
easement parcels directly adjoins the project site.  As set forth
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 This decision is available on the DOS website at:3

documents.dps.state.ny.us/public/Common/ViewDoc.aspx?
DocRefId={7942F556-43FE-45C7-BC89-4811742EA18A}

 www.dec.ny.gov/hearings/11871.html4

 www.nyswaterfronts.com/downloads/pdfs/consistency/5

F-2004-0863.pdf

in Complaint Exhibit A, the proposed Eger tower would adversely
affect Scenic Hudson’s investment in those lands.

As set forth in Complaint Exhibit A, TOP is a tax-exempt
not-for-profit organization that works cooperatively with the
State to operate Olana.  Its offices are located on the Olana
property, in one of the historic buildings there, known as “Cosy
Cottage”.  It was directly involved in preparing, and funded in
whole or in part, the key planning documents for the protection
of the Olana viewshed, that are cited in the Complaint, including
the Olana Comprehensive Plan, the Olana Historic Landscape
Report, and the Olana Landscape Restoration Plan.  In addition,
TOP has raised hundreds of thousands of dollars for the
restoration of the Olana house and grounds.  This investment
would be threatened by the proposed tower project.  See New York
Times, supra.

Both organizations have “demonstrated expertise” in the
issues at hand.  For instance, they were full parties to the New
York State administrative processes for the proposed Athens
Generating project in the Olana viewshed.  See State of New York
Board on Electric Generation Siting and the Environment, No. 97-
F-1563.   They were also parties to the proceedings on the now-3

abandoned proposal for the St. Lawrence Cement Company plant,
also in the viewshed.  See New York State Department of
Environmental Conservation, Initial Ruling, December 7, 2001;4

New York State Department of State Ruling on Coastal Zone
Consistency, No. F-2004-0863, April 19, 2005.   Currently, as5

shown by the exhibits to the Complaint, both organizations have
been deeply involved in the state and local review of the Eger
tower project.

In addition, both of the Complainants have members who
reside near the tower site and would be affected by the project. 
For instance, Mark Prezorski is a member of the Board of Trustees
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 See TOP website: olana.org/Board%20of%20Trustee%206

List%20%202011%20for%20website.pdf

 Scenic Hudson 2009 Annual Report (p. 21):7

www.scenichudson.org/files/u2/ar2009.pdf 

of TOP  and a supporter of Scenic Hudson.   Mr. Prezorski owns6 7

land and resides adjoining the project site on Blue Hill, which
is in the Olana viewshed.  See New York Times, supra.

The Complainants meet all of the criteria for consulting
party status under both the NPA and 36 C.F.R. § 800.2(c)(6).  As
parties entitled to apply for consulting party status, they have
standing to apply to enforce the NPA.  Tyler, supra, at 1133,
1135 (finding that plaintiffs, as members of the public, had
standing to enforce agreement regarding Section 106 consultation
process).

Thus, both Complainants have an economic interest in the
matter, both have demonstrated expertise, and both are
“representative of local or public interest in historic or
cultural resources preservation”.  NPA, § V.F.

F.4 The Complainants Also Meet the Standing Tests

Although they are not required to do so, the Complainants do
meet the FCC’s standing test for administrative procedures, as
set forth at Friends of the Earth, supra, and the judicial
standing test, as set forth at Tyler, supra.  Both organizations
would be directly injured by the construction of the proposed
tower, Scenic Hudson as the holder of conservation easements on
nearby properties, and TOP as the co-operator of the Olana State
Historic Site.  Both have members, such as Mr. Prezorski, who
would be directly affected.  The potential injury to these
parties could possibly be prevented through the Section 106
consultation process.  See Tyler, supra, at 1134.  Therefore,
they meet any imaginable test for standing.  See Tyler, supra;
Friends of the Earth, supra. 

Therefore, since the Complainants are entitled to be
consulting parties in the Section 106 process for this project,
they also have the right to file an informal complaint with the
FCC regarding that process.
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Conclusion

The FCC should make a determination that the NHPA § 106
consultation process does apply to the Eger tower project, that
the Complainants have the right to be consulting parties in that
process, and then duly commence that process.

Sincerely,

/S/ John W. Caffry

John W. Caffry
jcaffry@caffrylawoffice.com

JWC/ljs
enc.

cc: Stephen DelSordo, FCC
Donald Johnson, Esq., FCC

      (e-mail)(w/enc.)
Robert Gagen, Esq., Attorney for Eger Communications
Sara Griffen, TOP
Jeffrey Anzevino, Scenic Hudson

(e-mail and mail)(w/enc.)
Town of Livingston Planning Board
Theodore Hilscher, Esq., Attorney for Planning Board
Maryanne Gerbauckas, NPS
Ruth Pierpont, OPRHP
(mail)(w/enc.)

\\C_f_data\public\Client.Files\Scenic-Liv.2163\FCC.let2.wpd
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

August 5, 2013

VIA ELECTRONIC MAIL AND U.S. MAIL

Jacqueline Phillips Murray, Esq.
10 Maxwell Drive, Suite 100
Clifton Park, New York 12065

Re: Proposed communications tower
Eger Communications, Inc., Columbia County, New York

Dear Ms. Murray:

The Spectrum and Competition Policy Division (Division) of the Wireless
Telecommunications Bureau, Federal Communications Commission (FCC or Commission), has
before it a pending complaint regarding the above-referenced tower, which Eger
Communications, Inc. (Eger) proposes to construct in Columbia County, New York.
Specifically, the Olana Partnership and Scenic Hudson, Inc. (OlanalHudson) have filed a
Letter/Informal complaint (Informal Complaint)' regarding the review process for the proposed
tower under Section 106 of the National Historic Preservation Act (NHPA).2 Eger opposed the
Informal Complaint,3 and OlanalHudson submitted a reply.4 For the reasons discussed below, we
grant the Informal Complaint in part and direct Eger to complete the Section 106 process
pursuant to the procedures specified in the Nationwide Programmatic Agreement for Review of
Effects on Historic Properties for Certain Undertakings Approved by the Federal
Communications Commission (Nationwide Agreement).5

Eger currently owns two 199-foot guyed towers located near the Olana House State
Historic Site (Olana) in Columbia County (County).6 The two guyed towers were built in 1993.
Several County and local public safety entities have existing FCC-licensed facilities on the two

See Letter from John Caffry, Esq., counsel for Olana Partnership and Scenic Hudson, Inc. to Dan Abeyta,
Assistant Chief, Spectrum and Competition Policy Division, dated April 5, 2011 (Informal Complaint).

2 16 U.S.C. § 470f.

See Letter from Robert Gagen, Esq., counsel for Eger Communications, Inc., to Dan Abeyta, Assistant
Chief, Spectrum and Competition Policy Division, dated August 29, 2011 (Eger Response); see also Letter
from Robert Gagen, Esq., counsel for Eger Communications, Inc., to Dan Abeyta, Assistant Chief,
Spectrum and Competition Policy Division, dated October 24, 2011.

See Letter from John Caffry, Esq., counsel for Olana Partnership and Scenic Hudson, Inc., to Dan
Abeyta, Assistant Chief, Spectrum and Competition Policy Division, dated October 7, 2011 (Olana/Hudson
Reply).

47 C.F.R. Pt. 1, App. C.

6 See Informal Complaint at 2.
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towers.7 Eger proposes to construct a 199-foot self-support lattice tower on the site of one of the
existing towers, move the existing licensees' antennas to the new tower, and remove the two
guyed towers. The new construction would also provide additional collocation space for other
service providers.

In their Informal Complaint and Reply, Olana/Hudson assert that the Eger tower should
undergo full Section 106 review under the procedures specified in the Nationwide Agreement.
Olana/Hudson assert that the proposed tower will be clearly visible near Olana, which is a
National Historic Landmark (NHL) listed on the National Register of Historic Places.8
Olana/Hudson further contend that Olana has a unique and exceptional historic character as the
home of the landscape painter Frederic Church, and that the views of the surrounding scenery in
particular are integral to Frederic Church's paintings and thus to the historic character of Olana.
Olana/Hudson also contend that the proposed self-support lattice tower will adversely affect the
historic landscapes and views that contribute to Olana's historic character more than the two
existing narrow guyed towers.9

The New York Parks and Recreation Department (NYSHPO), which is the designated
New York State Historic Preservation Office under the NHPA,'° has raised similar arguments.1'
Specifically, the NYSHPO contends that a Section 106 review is necessary because the proposed
Eger tower could adversely affect the historic views and scenery that were integral to Frederic
Church's paintings. The NYSHPO also requests that the FCC conduct Section 106 review using
the rules of the Advisory Council on Historic Preservation rather than the procedures in the
Nationwide Agreement because of Olana's NHL status.'2

Eger, in its Response, argues that the proposed tower need not complete Section 106
review because it is excluded from review under the Nationwide Agreement. Specifically,
Section III.B of the Nationwide Agreement generally excludes from review a replacement for an
existing tower that does not substantially increase the size of the existing tower, provided certain
other conditions are met.'3 Eger argues that the proposed tower qualifies for this exclusion
because it will replace two existing guyed towers at the site of one of those towers.'4 Eger also
states that the NYSHPO provided no adverse effect determinations for the two guyed towers in
1993.'

Id.

See Informal Complaint at 3-5.

Id. at4.

'° See 16 U.S.C. § 470a(b)(l).

" See E-mail from John Bonafide, New York Department of Parks and Recreation, to Stephen DelSordo,
FCC Federal Preservation Officer, dated April 23, 2013.

12 Id.; see 36 C.F.R. Part 800 (rules of the Advisory Council on Historic Preservation).

13 Nationwide Agreement, § III.B.

See Eger Response at 1-3.

' Id. at3.
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After reviewing all of the pleadings, we find, based on the unique facts of this matter, that
Eger must complete Section 106 review for the proposed tower under the procedures specified in
the Nationwide Agreement. In reaching this decision, we need not resolve whether the proposed
tower falls within the replacement tower exclusion. Rather, we rely on Section XI of the
Nationwide Agreement.'6 Section XI provides that any interested party may notify the
Commission of its concerns regarding the Nationwide Agreement's application to the review of
individual undertakings, and that the Commission shall consider such comments and take
appropriate actions. Thus, Section XI affords the Division discretion to require appropriate
procedures in unique unusual situations where strict adherence to the terms of the Nationwide
Agreement would produce a result that is manifestly inconsistent with the intent of the
Nationwide Agreement and the NHPA.

In this instance, several unique circumstances, considered in combination, render Section
106 review necessary to fulfill the purposes of the NHPA. First, the proposed tower would be
plainly and prominently visible from Olana, which is an NHL. Moreover, as the home of a
landscape artist and the site of many of his famous works, the view from Olana is not only a
contributing characteristic to its historic integrity, but is uniquely important to understanding the
life and experiences of its famous resident. In addition, the proposed lattice tower may present a
significantly greater visual intrusion than the existing guyed towers on the Olana historic property
and landscapes. Taking these considerations together, we find it necessary under these unique
circumstances for the NYSHPO and the Division to assess under Section 106 whether the
proposed tower will have an adverse effect on historic properties. Therefore, we find that Eger
must complete Section 106 review pursuant to our authority under Section XI of the Nationwide
Agreement.

We reject the NYSHPO's request to conduct Section 106 review using the ACHP's rules
only and not the Nationwide Agreement. We find that the process specified in the Nationwide
Agreement will give all interested parties, including the NYSHPO, Eger, the existing licensees on
the two towers, and any other potential consulting parties, a full opportunity to participate in the
Section 106 process. For the same reasons, we also find it unnecessary to discuss any further
arguments in the Informal Complaint.

Accordingly, the Division hereby GRANTS IN PART the Informal Complaint, filed by
the Olana Partnership and Scenic Hudson, Inc., to the extent that it requests that the tower
proposed by Eger Communications, Inc. complete Section 106 review. The Division otherwise
DISMISSES IN PART the Olana/Hudson complaint as moot. The Division DENIES the request
of the NYSHPO to use procedures other than those specified in the Nationwide Agreement. The
Division FINDS that Eger Communications, Inc. must complete the Section 106 process pursuant
to Sections IV through VII of the Nationwide Agreement.

' Nationwide Agreement, § XI.
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If you have any questions, please call Don Johnson of my staff at 202-418-7444.

cerely,

Jef ey Steinberg

John W. Caffry, Esq.
Caffry & Flower
100 Bay Street
Glens Falls, NY 12801
Counsel for Olana Partnership and Scenic Hudson, Inc.

John A. Bonafide
Director, Division for Historic Preservation
New York State Department of Parks and Recreation
P.O. Box 189
Waterford, NY 12188-0189
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I. Introduction

Pursuant to 47 CFR §1.106, Eger Communications, Inc.

(“Eger”) respectfully requests that the Commission reconsider

its August 5, 2013 decision to require Eger to complete a review

process pursuant to Section 106 of the National Historic

Preservation Act (“NHPA”) in respect to Eger’s proposed

replacement of an existing 190-foot tower structure with a

replacement tower of the same 190.-foot height at the same site.

Since 1931, the Eger site has been owned and operated by

the Eger family as a fruit farm and, since the 1960’Sr has been

the site of several communications towers that support public

safety communications systems throughout the region. In the

early 1960’s, three (3) towers were developed on the Eger site.

In 1992, those three (3) towers were replaced by the 190—foot

twin lattice guyed tower that exists at the Eger site today, and

that Eger now proposes to replace with a stronger tower of the

same height at the same site to support antennas needed to

upgrade public safety communications systems in the region.

The Commission rendered its August 5, 2013 decision in

response to a letter/informal complaint by The Olana Partnership

and Scenic Hudson, Inc. (“Complainants”) dated April 5, 2011

requesting that the Commission require an NHPA Section 10.6
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review of Eger’s proposed replacement tower. The Complainants

alleged that the replacement tower would have an impact on the

Olana State Historic Site located 2 miles from the Eger site.

By letter dated August 29, 2011, Eger opposed the informal

complaint, explaining that the proposed replacement tower is

expressly excluded from Section 106 review pursuant to Section

III (B) of the Nationwide Programmatic Agreement for Review of

Effects on Historic Properties for Certain Undertakings Approved

by the Commission (“NPA”) . Specifically, NPA Section III (B)

provides that replacement towers falling within the below

criteria are “excluded from Section 106 review by the SHPO/THPO,

the Commission and the Council and, accordingly, shall not be

submitted to the SHPO/THPC for review:”

Construction of a replacement for an existing
communications tower and any associated excavation
that does not substantially increase the size of the
existing tower under elements 1—3 of the definition as
defined in the Collocation Agreement (see Attachment 1
of this Agreement, Stipulation l.c.1—3) and that does
not expand the boundaries of the leased or owned
property surrounding the tower by more than 30 feet in
any direction or involve excavation outside these
expanded boundaries or outside any existing access or
utility easement related to this site. For towers
constructed after March 16, 2001, this exclusion
applies only if the tower has completed the Section
106 review process and any associated environmental
reviews required by the Commission’s rules.’

1 See NPA Section III [B] at pg. 3-8.
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NPA Section III further provides that “‘the determination that an

exclusion applies to an Undertaking should be made by an

authorized individual within the Applicant’s organization....”2

Consistent with NPA Section III, Eger retained Tectonic

Engineering & Land Surveying, P.C. (“Tectonic”), to review the

proposed replacement tower in compliance with the National

Environmental Policy Act. Tectonic determined that the proposed

replacement tower was excluded from Section 106 review because

it met the criteria for exclusion set forth in NPA Section III

(3) . Specifically, the Eger replacement tower is the same

height as the existing tower it will replace; it is at the same

site and does not expand its boundaries or require any

excavation outside any existing access or utility easements

related to the site; and it was constructed prior to March 16,

2001. In addition to meeting all of the exclusion criteria, the

existing 190-foot tower to be replaced also underwent a Section

106 review process, which was completed with a determination of

No Effect rendered by the New York State Office of Parks

Recreation and Historic Preservation (“NY SHPO”) on September

2 Id,

See FCC/NEPA Screening Report by Tectonic Engineering & Land
Surveying Consultants, PC, dated August , 2011, a copy of which
is enclosed as Exhibit “A”.

4
ger Communications
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28, 1992. Insofar as the replacement tower meets all of the

criteria for exclusion from Section 106 review under NPA Section

III (B), Eger appropriately determined that the replacement

tower is excluded from Section 106 review.

In deciding to nevertheless require the Eger replacement

tower to undergo a Section 106 revIew, the Commission stated

that it “need not resolve whether the proposed tower falls

within the replacement tower exclusion” and, instead, relied

solely on NPA Section XI,. which states that the Commission may

take “appropriate actions” in response to public comments.5

The Commission’s decision also did not take into

consideration the critical and imminent need for the replacement

tower to support upgrades to public safety communications

systems that serve the area as confirmed by numerous letters to

the Commission. Specifically, co—applicant Columbia County

Emergency Services and its related departments and public safety

agencies, including the Columbia County Emergency Communications

“ The NY SHPO’s September 28, 1992 determination concluded that
the existing 190—foot tower that Eger proposes to replace with a
new 190-foot tower at the same site “‘will have No Impact upon
cultural resources in or eligible for inclusion in the State and
National Registers of Historic Places.” Notably, the NY SHPO’s
determination was based on an in—field assessment for potential
visual impacts on the 190-foot tower by the NY SHPO’s Field
Services Bureau. A copy is enclosed as Exhibit “B”.

See FCC Letter dated August 5, 2013 at page 3.

5
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Department, the Columbia County Office of Fire Coordinator, the

Columbia County Emergency Medical Services Coordinator, the

Hilisdale Fire Company No. 1, the Greenport Rescue Squad, Inc.,

NDP Emergency Medical Services, the Lebanon Valley Protective

Association, Inc., and co—applicant the Town of Livingston Fire

District had all written to the Commission to explain their need

for the replacement tower to support upgrades to their public

safety communications systems.6 During the Commission’s review

of the informal complaint, Eger requested that the Commission

afford Eger’s co—applicants an opportunity to be heard because

the co-applicants’ planned public safety antenna upgrades would

be directly affected by the Commission’s decision. The

Commission rejected the request and did not take into

6 See Letter from Columbia County 911 Emergency
Communications Department to Daniel Abeyta dated November 30,
2011; Letter from County of Columbia — Emergency Medical
Services to Daniel Abeyta dated December 2, 2011; Letter from
Columbia County Office of Fire Coordinator to Daniel Abeyta
dated December 6, 2011; Letter from NDP Emergency Medical
Services to Daniel Abeyta dated December 14, 2011; Letter from
Lebanon Valley Protective Association, Inc. to Daniel Abeyta
dated December 26, 2011; Letter from Livingston Fire District
Board of Fire Commissioners to Daniel Abeyta dated December 27,
2011; Letter from Greenport Rescue Squad, Inc. to Daniel Abeyta
dated December 29, 2011; Letter from Hilisdale Fire Company No.
1 to Daniel Abeyta dated January 1, 2012. Copies of these
letters are enclosed as Exhibit “C”.
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consideration the written comments by the co-applicant public

safety agencies in its decision.

Based on the foregoing, Eger respectfully requests that the

Commission reconsider its decision to not address whether the

Eger replacement tower is excluded from Section 106 review

pursuant to NPA Section III (B) and, in turn, that the

Commission reconsider whether it is “appropriate action” under

NPA Section XI to completely avoid the NPA’s express and binding

provisions. Eqer further asks the Commission to reconsider its

decision to require Section 106 review of the Eger replacement

tower and respectfully requests that the Commission issue a

decision on reconsideration that the Eger replacement tower is

excluded from Section 106 review because it meets the criteria

for exclusion pursuant to NPA Section III (B)

II. The Commission Should Determine That The NPA Exclusion From
Section 106 Review Applies To The Eger eplacement Tower

Section 214 of the NHPA authorizes the Advisory Council on

Historic Preservation (“Council”) to exempt from Section 106

review classes of federal undertakings that would be unlikely to

impact historic properties.7 Consistent with such authority, the

Council, together with the Commission, concluded that

“categorically excluding from routine Section 106 review

See 16 U.S.C. § 470v.

7
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categories of construction that are unlikely adversely to impact

historic properties is appropriate and in the public interest.”8

Accordingly, the Commission adopted the replacement tower

exclusion in NPA Section III (3), reasoning as follows:

Similar to collocations, strengthened structures may
reduce the need for more towers by housing up to two,
four or more additional antennas. Given the
limitation of the exclusion to replacements that do
not effectuate a substantial increase in size, it is
highly unlikely that a replacement tower within the
exclusion could have any impact other than on
archeological properties. Moreover, the limitation on
construction and excavation to within 30 feet of the
existing leased or owned property means that only a
minimal amount of previously undisturbed ground, if
any, would be turned, and that would be very close to
the existing construction. Balancing the small risk
of new archeological disturbance against the benefits
of encouraging replacement rather than the
construction of new towers, and taking into account
the requirement to cease work and provide notice in
case of unanticipated discoveries, we conclude that an
exclusion for replacement towers, limited to within 30
feet of the existing leased or owned boundary, is
reasonable and appropriate)

Eger r’espectfully requests that the Commission reconsider

its August 5, 2013 decision and, instead, determine that the

replacement tower is excluded from Section 106 review pursuant

to the plain language of NPA Section III (B)

8 See In the Matter of Nationwide Programmatic Agreement
Regarding the Section 106 National Historic Preservation Act
Review Process, FCC Report and Order adopted Sept. 9, 2004 at
pg. 15.

Id. at pg. 18(footnotes omitted).

8
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First, the Eger replacement tower meets all of the criteria

set forth in NPA Section III (3) : it is the same height as the

existing tower it will replace; it is at the same site and does

not expand its boundaries or require any excavation outside any

existing access or utility easements related to the site; and it

was constructed prior to March 16, 2001. Moreover, in excess of

the exclusion criteria, the NY SHPO already completed a Section

106 review for the existing tower to be replaced and determined

by letter dated September 28, 1992 that it has No Effect on

historic or cultural resources.

Second, to require a Section 106 review notwithstanding

that the replacement tower meets all of the NPA’s criteria for

exclusion from Section 106 review is inconsistent with the

Commission’s Report and Order in Matter of Nationwide

Programmatic Agreement Regarding the Section 106 National

Historic Preservation Act Review Process (FCC Report and Order

adopted Sept. 9, 2004) . In that Report and Order,. the

Commission considered — and rejected — a proposed provision to

allow SHPOs to “opt—out” of the NPA’s exclusions from Section

106 review, reasoning as follows:10

We reject the proposed opt-out provision. As drafted,
the exclusions from the Section 106 process are not

10 Id. at pgs. 27-28 (footnotes omitted)..
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dependent on local conditions, but identify
circumstances under which construction is unlikely to
significantly adversely affect historic properties in
any state. Indeed, in order to avoid potential
effects on historic properties, the nationwide
Agreement as adopted substantially limits the
exclusions from which commenters most vigorously
sought to opt—out. Thus, the opt-out provision is
unnecessary. At the same time, such a provision would
create a patchwork of varying agreements, state-by-
state, and thus cause additional administrative
burdens for applicants. Moreover, procedural changes,
adopted by use of the opt-out provision, would likely
occur over a period of time, creating additional
burdens and confusion for all parties concerned.1

The Commission’s decision effectively amends the NPA

include an “opt-out” provision, even though the Commission liasl

already rejected an “opt-out” provision. Insofar as NPA §XII’

requires that any amendment to the NPA must occur in accordance

with standard processes, including public notice, comment and

execution by the parties to the NPA, it is respectfully

submitted that the Commission’s August 5, 2013 decision amounts

to an amendment of the NPA in contravention of NPA §XII.

Third, it is respectfully submitted that the Commission’ s

decision to require Section 106 review even though the Eger

replacement tower meets all of the N?A’s criteria for exclusion

therefrom is not “appropriate” action pursuant to NPA §XI. As

explained above, the Commission has already determined that the

I’ Id.
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NPA exclusion for replacement towers is “reasonable and

appropriate” where a replacement tower, like the ger

replacement tower, meets the stringent criteria set forth

therein. As such, the Commission’s decision that it is

“appropriate action” under NPA Section XI.to create an exception

from the NPA exclusion applicable to the Eger replacement tower

simply cannot be reconciled with its prior determination that it

is appropriate to exclude such replacement towers — without

exception — from the NPA.

Finally, it is respectfully requested that the Commission

take into consideration the critical and imminent needs of the

co—applicant public safety agencies that require the Eger

replacement tower to support critical upgrades to their public

safety communications systems. In this regard, we submit that

the Commission should afford the co-applicant public safety

agencies an opportunity to be heard on this Petition. Unless

and until that occurs, the record before the Commission will )

lack data relevant to assessing the impact to the publi’

interest and particularly public safety.

11
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III. Conclusion

For the reasons set forth above, Eger respectfully requests

that the Commission determine that the Eger replacement tower is

excluded from Section 106 review pursuant to NPA §111 (B).

Respectfully submitted,

By:__________

Jacqu line Phillips Murray, Esq.
The Murray Law Firm, PLLC
10 Maxwell Drive, Suite 100
Clifton Park, NY 12065
(518) 688—0755

Attorneys for Eger Communications, Inc.

Date: August 30, 2013

Exhibit_A:

Exhibit 5:

Exhibit C:

FCC/NEPA Screening Report by Tectonic

1992 NYSHPO Determination of No Impact

Public Safety Agency Letters of Need and
Support for Replacement Tower

Eger Communications
Petition for Reconsideration
August 30, 2013
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TECTONIC
Eger Communications August 8, 2011

1. Wilderness Areas (47 CFR I 1.1307 (a)(1) and (2))

Tectonic has conducted a review of the current United States Geologic Survey 7.5

Minute Topographic Quadrangle for the Subject Site (Appendix Ill), as well as the U.S.

National Wilderness Preservation System Map, the Federal Lands and Indian

Reservations Map, and the National Landscape Conservation System: Wilderness and

Wilderness Study Areas Map. According to these maps, the Subject Site is not located

within an officially designated Wilderness Area, As such, no further investigation

regarding Wilderness Areas is required.

2. Wildlife Preserves (47 CFR I 1.1307 ta)(lLand (2))

Tectonic has conducted a review of the current United States Geologic Survey 7.5

Minute Topographic Quadrangle for the Subject Site (Appendix Ill), as welT as the

National Wildlife Refuge System Map. According to these maps, the Subject Site is not

located within an officially designated Wildlife Preserve. As such, no further

investigation regarding Wildlife Preserves is requited.

3. LIsted Threatened or Endangered Species or Designated Critical Habitat (47 CFR

I 1,1307 (a)(3’))

The New York State Department of Environmental Conservation (NYSDEC) has

determined that certain telecommunication/tower projects will not adversely affect

threatened or endangered species, or designated critical habitats, According to the

NYSDEC, the proposed project will have no adverse effect upon rate species or

significant natural communities, provided that the development meets one of the

following criteria:

1. New antennae or panels on existing towers, or new communications equipment

installed within existing fenced equipment areas, provided that all new work is

confined within existing equipment areas, no previously undisturbed land is

disturbed, and no new access roads or expansion of existing access roads is

involved.

2. New or existing towers, antennae and associated equipment installed at a location

currently wholly occupied by lawn, pavement and/or gravel.

3. New or existing towers, antennae and associated equipment installed on or in

existing buildings, rooftops, billboards or bridges, with the exception of buildings and

bridges with peregrine falcon nests.

Based on a review of the Subject Site, the •proposed replacement installation will be

limited to an existing manicured lawn and previously disturbed, gravel parking area

located approximately 5 feet from the existing guyed tower. A further review of the

NYSDEC Environmental Resource Map of the project area Indicates that there are no

significant natural communities within the Subject Site. As the Subject Site meets the

NYSDEC criteria and is not located within a significant natural community, Tectonic has
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Eger Communications

1. Wilderness Areas (47 CFR I § 1.1307 (a’)(l) and (2))

2. Wildlife Preserves (47 CFR I § 1.1307 (a)(1) and (2)1

August 8, 2011

Tectonic has conducted a review of the current United States Geologic Survey 7.5
Minute Topographic Quadrangle for the Subject Site (Appendix Ill), as well as the U.S.
National Wilderness Preservation System Map, the Federal Lands and Indian
Reservations Map, and the National Landscape Conservation System: Wilderness and
Wilderness Study Areas Map. According to these maps, the Subject Site is not located
within an officially designated Wilderness Area. As such, no further investigation
regarding Wilderness Areas is required.

Tectonic has conducted a review of the current United States Geologic Survey 7.5
Minute Topographic Quadrangle for the Subject Site (Appendix Ill), as well as the
National Wildlife Refuge System Map. According to these maps, the Subject Site is not
located within an officially designated Wildlife Preserve. As such, no further
investigation regarding Wildlife Preserves is required.

3. Listed Threatened or Endangered Species or Designated Critical Habitat (47 CFR
1 § 1.1307 (a)(3))

The New York State Department of Environmental Conservation (NYSDEC) has
determined that certain telecommunication/tower projects will not adversely affect
threatened or endangered species, or designated critical habitats. According to the
NYSDEC, the proposed project will have no adverse effect upon rate species or
significant natural communities, provided that the development meets one of the
following criteria:

1. New antennae or panels on existing towers, or new communications equipment
installed within existing fenced equipment areas, provided that all new work is
confined within existing equipment areas, no previously undisturbed land is
disturbed, and no new access roads or expansion of existing access roads is
involved.

2. New or existing towers, antennae and associated equipment installed at a location
currently wholly occupied by lawn, pavement and/or gravel.

3. New or existing towers, antennae and associated equipment installed on or in
existing buildings, rooftops, billboards or bridges, with the exception of buildings and
bridges with peregrine falcon nests.

Based on a review of the Subject Site, the proposed replacement installation will be
limited to an existing manicured lawn and previously disturbed, gravel parking area
located approximately 5 feet from the existing guyed tower. A further review of the
NYSDEC Environmental Resource Map of the project area indicates that there are no
significant natural communities within the Subject Site. As the Subject Site meets the
NYSDEC criteria and is not located within a significant natural community, Tectonic has
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determined that the proposed project will have no adverse effect on listed or proposed
threatened or endangered species, or designated critical habitats.

Tectonic has also reviewed the Subject Site in accordance with the United States Fish
and Wildlife Services’ (USF&WS) Service Interim Guidelines for Recommendations on
Communications Tower Siting, Construction, Operation and Decommissioning. Per the
Service’s Guidelines, the proposed installation has been designed as a 190 high sell-
supporting lattice tower \ivithout lighting, and will not be located in or near an area of
wetlands or wildlife refuge.

Based on the assessment of the Subject Site in accordance with NYSDEC policies, the
NYSDEC Environmental Resource Map, and USF&WS guidelines, Tectonic has
concluded that no further investigation regarding Listed Threatened or Endangered
Species, or Designated Critical Habitats is required.

All relevant documents are included in Appendix IV.

4. Historic Places (47 CFR I 1.1307 (a)(4) - “May affect districts, sites. building.
structures, or objects, significant in American historj. architecture, engineering
or culture that are eligible for listin in the National Register of Historic Places...”

Tectonic has reviewed the Subject Site in accordance with the Nationwide
Programmatic Agreement for Review of Effects on Historic Properties for Certain
Undertakings Approved by the Federal Communications Commission (NRA). According
to the NRA, certain undertakings are excluded from Section 106 review. These
undertakings include: “Constructcn oi a replacement for an existing commun:catons
tower and any associated excavation that does not substantially increase the size of the
existing tower under elements 1-3 of the definition as defined in the Collocation
Agreement and that does not expand the boundaries of the leased or owned property
surrounding the tower by more than 30 feet in any direction or involve excavation
outside of these expanded boundaries or outside any existing access or utiity easement
related to the site. For towers constructed after March 16. 2001, this exclusion applies
only ii the tower has completed the Section 106 review process and any associated
environmental reviews required by the Commission’s rules.”

Elements 1-3 of the Collocation Agreement define a substantial increase as:

1. The mounting of the proposed antenna on the tower would increase the existing height
of the tower by more than 10%, or by the height of one additonal antenna array with
separation from the nearest existing antenna not to exceed tventy feet, whichever is
greater, except that the mounting of the proposed antenna may exceed the size limits
set forth in this paragraph if necessary to avoid interference with existing antennas; or

2. The mounting of the proposed antenna would involve the installation oi more than the
standard number of new equipment cabinets for the technology involved, not to exceed
four, or more than one new equipment shelter; or
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3. The mounting of the proposed antenna would involve adding an appurtenance to the
body of the tower that would protrude from the edge of the tower more than twenty feet,
or more than the width of the tower structure at the level of appurtenance, whichever is
greater, except that the mounting of the proposed antenna may exceed the size limits
Set forth in this paragraph if necessary to shelter the antenna from inclement weather
or to connect the antenna to the tower via cable.”

According to a review of the Subject Site, the proposed replacement tower meets the
Section 106 exclusion policies outlined in the NPA. The following information was
determined through Tectonc’s review of the Subject Site in regards to these
stipulations:

• The existing tower structure was built in 1992 and is being replaced because it is
structurally unsound.

• The proposed replacement tower and related construction activities will be limited
to the current boundaries of the owned property.

• The proposed replacement tower will not substantially increase the size of the
existing guyed towet.

Based on Tectonic’s review of the Subject Site, the proposed project complies with the
stipulations set forth by the NPA. Theteicre. in accordance with the NPA, the proposed
replacement tower may be installed without being reviewed under the consultation
process set forth under Subpart B of 36 CFR Part 800.

All relevant documentation is provided in Appendix V.

5. Indian Religious Sites (47 CFR I 1.1307 (a)(5))

According to a review of the Subject Site in accordance with the NPA, as outlined
above, the proposed replacement tower is excluded from Section 106 review. As such,
Tectonic did not participate in tribal consultation through the FCC Tower Construction
Notification System.

In the unlikely event that unanticipated historic properties, cultural artifacts,
archaeological deposits or human remains are inadvertently encountered during the
proposed construction and installation activities, Eger Communications must halt
activities immediately and contact the appropriate tribal governments, local officials and
state agencies, in accordance with federal and state regulations.

6. Located in a Flood Plain (Executive Order 11988) (47 CFR 1 1.1307 (a)(6))

Tectonic has reviewed the FEMA Flood Insurance Rate Map of the project area
(Appendix V). Based on the information obtained, the Subject Site is not located within
a 100-year or 600-year flood plain.
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As the Subject Site is not located within a 100-year or 500-year flood plain, Tectonic has
oetermined that no fur-met nvestgauon regaroing Flood Plains a requrrea.

7. Wetlands (47 CFR 1.1307 (a)(7) ‘Construction will involve significant change in
surface features (e.g. wetland fill, deforestation or water diversion)”

Tectonic has conducted a review of the USF&WS National Wetlands Inventory map and
the NYSDEC Natural Resource Mapper for the Subject Site (Appendix VI). Upon review
of these federal and state wetlands maps, it was determined that the Subject Site is not
located within or adjacent to a mapped wetland or regulated water body.

As the Subject Site is not located within a mapped wetland, Tectonic has determined
that no further investigation regarding Wetlands or other surface features is required.

8. High Intensity White Lights (47 CFR 1 1.1307 (a)(8))

According to the location of the Subiect Site and the height of the proposed tower, the
Subject Site will not require High Intensity White Lights in a residential neighborhood.

9. Radio Frequency Radiation (47 CFR 1 1 .1307 (b))

The proposed Eger Ccmmunicaticns replacement installaton will be liE ited to the
construction of a self-supporting lattice tower. The tower tseif wiN not emit radio
frequency radiation. FCC licensees who may transmit from antennae mounted to The
tower will be required to comply with applicable radio frequency exposure standards.

CONCLUSIONS/RECOMMENDATIONS

Based on the review of readily available information regarding the above-referenced FCC
issues, no further investigation is warranted prior to the development of the proposed
replacement tower at 33 Eger Road in Hudson, Columbia County, New York as outlined in
47 CFR Part 1, Subpart 1 Section 1.1307 (a) and (b).

If you have any questions about information in this report or if we can be of further
assistance, please contact the undersigned at (845) 534-5959.

Sincerely,

TECTONIC ENGINEERlNG & SURVEYING CQNSULTNT.O. 2

“7LJ
Denise Ptzr PeterT. Sutherland. PE., L.E.P., C.P.G.
Staff Archaeologist Vice President, Manager of Environmental Services
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Federal Communications Commission § 1.1307

the applicable health and safety guidahnes
cited in §1.1307(b).

(51 FR 15000, Apr. 22, 1986, as amended at 51
FR 18819. May 23, 1986: 53 FR 28393, July 28,
1588: 56 FR 13414, Apr. 2, 1991; 61 FR 15061.
Apr 19, 1995[

§ 1.1307 Actions that may have a sig
nificant environmental effect, for
which Environmental Assessments
tEAs) must be prepared.

(a) Commission actions with respect
to the following types of facilities may
significantly affect the environment
and thus require the preparation of
E,As by the applicant (see §511303 and
5.1311) and may require further Com
mission environmental processing (see
§51.1314. 1.1315 and 1.1317):

(8) facilities that are to be located in
an officially designated wilderness
area

(2) facilities that are to be located in
an officially designated wildlife pre
serve.

(3) facilities that: (i) May affect list
ed threatened or endangered species or
designated critical habitats; or (ii) are
likelt to jeopardize the continued ex
istence of any proposed endangered or
threatened species or likely to result in
the destruction or adverse modifica
tion of proposed critical habitats, as
determined by the Secretary of the In
tenor pursuant to the Endangered Spe
cies Act of 1973.

NOTE: The list of endangered and threat
ened species is contained in 58 CFR 17.11,
17.22. 222.23(a) and 227.4 The list of des
ignated critical habitats is contained in 50
CFR 17 95. 17.96 and part 226. To ascertain the
status of proposed species and habitats, in
quiries may be directed to the Regional Di
rector of the Fish and Wildlife Service. De
partment of the Interior.

(4) Facilities that may affect dis
tricts. sites, buildings. structures or
objects, significant in American his
tory, architecture, archeology, engi
neering or culture, that are listed, or
are eligible for listing, in the National
Register of Historic Places. (See 16
US C. 47’lw(S); 36 CFR 60 and 300.)

NOTE. The National Register is updated
and re-published in the FEDERAL Rac-I5TER
each year in Februaty To ascertan whether
a proposal affects a historical property of na
tional significance, inquiries also may be
made to the appropriate State Historic Pres

ervation Officer, see 16 IJ.S.C. 478a(5); 36 CFR
parts 63 and 600

(5) facilities that may affect Indian

religious sites.
(6) facilities to be located in a flood

Plain (See Executive Order 11998.)
(7) facilities whose construction will

involve significant change in surface

features (e.g.. wetland fill, deforest
ation or water diversion). (In the case
of wetlands on federal property, see
Executive Order 11990.)

(8) Antenna towers and/or supporting
structures that are to be equipped with

high intensity white lights which are

to be located in residential neighbor

hoods, as defined by the applicable zon

ing law,
(hI In addition tc the actions listed in

paragraph (a) of this section. Commis

sion actions granting construction per

mits, licenses to transmit or renewals

thereof, equipment authorizations or

modifications in existing facilities, re
quire the preparatIon of an Environ

mental Assessment tEA) if the par
ticular facility. operation or trans
mitter would cause human exposure to
levels of radiofrequency radiation in

excess of the limits in §51.1310 and
2.1093 of this chapter. Applications to

the Commission for construction per

mits, licenses to transmit or renewals
thereof, equipment authorizations or
modyficacions in existing facilities

must contain a statement confirming
compliance with the limits unless the

facility operation, or transmitter is
categorically excluded, as discussed

below, Technical information showing
the basis for this statement must be
submitted to the Commission upon re
quest. Such compliance statements

may be omitted from lycense applica
tions for transceivers subject to the
certification reQuirement in § 25 129 of

this chapter. -

(1) The appropriate exposure limits in

§51.1310 and 2.1093 of this chapter are
generally applicable to all facilities,
operations and transmitters regulated

by the Commission. However, a deter
mination of compliance with the expo
sure limits in § 1.1111 or § 2.1093 of this
chapter (routine environmental evalua

tion), and preparation of an EA if the
limits are exceeded, is necessary only

for facilities, operations and transmit-

tars that fall into the categories listed
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§ 1.1307 47 CFR Ch. I (10—1—04 Edition)

in table 1. or those specified in para
graph (b) (2) of this section. All other
facilities, operations and transmitters
are categorically excluded from mak
ing such studies or preparing an EA.
except as indicated in paragraphs Cc)
and (d) of this section. For purposes of
table 1, building-mounted antennas
means antennas mounted in or on a
building structure that is occupied as a
workplace or residence. The term power
in column 2 of table 1 refers to total
operating power of the transmitting
operation in question in terms of effec
tive radiated power (ERP). equivalent
isotropically radiated power (EIRP), or
peak envelope power (PEP), as defined
in 52.1 of this chapter. For the case of
the Cellular Radiotelephone Service,
subpart H of part 22 of this chapter; the

Personal Communications Service,
part 21 of this chapter and the Special
ized Mobile Radio Service, part 90 of
this chapter, the phrase total power of
all thannels in column 2 of table 1
means the sum of the ERP or EIRP of
all co-located simultaneously oper
ating transmitters owned and operated
by a single licensee. When applying the
criteria of table 1, radiation in all di
rections should be considered. For the
case of transmitting facilities using
sectorized transmitting antennas. ap
plicants and licensees should apply the
criteria to all transmitting channels in
a given sector, noting that for a highly
directional antenna there is relatively
little contribution to ERP or EIRP
summation for other directions.
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NEPA LAND USE SCREENING CHECKLIST

Client: Eger Communications Location; 170 Eger Road, Hudson,
Site Name: n/a Tectonic W.O. 5920.01 Columbia County, New York

No Potential xemt Collocation
Adverse Adverse froin NPA or
Impact Impact Review* Exclusion

FCC NEPA Category Database!Agency/Map Applies
1. Wilderness Area Gffi Resear:b Center
Is the proposed facilby located in an officiaty U. S. Fish & WildliIe Secce (USF&WS) X
designated wildnemess area? Dept. of Environmental Conseni. (DEC)
2. Wildlife Preserve united States Fish & Wildlife
ls the nrcpcsed facility located in an officially Senice (USF&WS) X
designated wildlife Dresemw? DeOt. of Envronments Ccnsenj. (DEC
3A. Listed Threatened or u.s. Fish & Wildlife Semice (USP&WS

Endangered Species Dept. of Environmental Ccnserv (DEC) xWill the proposed facility likely affect
threatened or endangered species?

3B. Listed Threatened or U. S. Fish & Wildlife Service fUSF&iNS)
Endangered Species Dect. of Environmental Corset, (DEC)

Will The proposed facility likely jeooardize the cont. X
existence of any desgca:td or proposed
threatened or endangered species7

3C. Critical Habitat U. 5. Fish & tNildlife Scribe (USF&WS)
Will the proposed facility likely result in the Dept. of Environmental Conser, (DEC)
cestruction or ad’,eree mcdiflcaticc of des’cnsted X
or proposed chtical habitats, as oetermined
by tnt Endangered Species Act of 1973?
4. National Register of Historic State Histonc Prsseristion

Places Office (SHPO)
Will the facility affect distncts, sites buildinga
strctuwa or obiects, s’cnftcant in Amencsn his:- X
o. architecture. s’creeo.cgy ercineehrg or
cul:urc. tnat are listed (or etcible for listing) in

The National Register of Hiatohc Places?

5. Indian Religious Sites Tribal Historic Preservation
‘,/il[ the facility affect Indian Religious Sites? Office (THPO) X

6. Flood Plain Feders Ememency Meragemer.:
Ia the facility lccsted ifl a flccd clam? Agency (FEN1A) X

7. Surface Features National Wetlands Inventory
Will the construction of the proposed facility nv- xolve significant change in surface features (e.g
‘,vetlsrd flil. deforostration or water diversion)?
8. High Intensity White Lights Feoerei Aviation Administration (F)
Is tnt pr000seo faciity located in a wsidential and Local Zoning (tower rt. end
neighborhood, as defined by local zoning law, lighting requirement supolied X
and required to be equipped with high intensity by carrier)
white lights?

For coIlocations. NEPA Land Use Screening Categories 4 & 5 are rec.uired The remenr.o cetcçones are csteacricaliy exc!uded
The undersigned has reviewed and approved the completion of this NEPA checklist for the above referenced site.
Signed:
Title: Staff Archaeologist
Date: August 8, 2011 —-— —

B. Facility Power “Responsibility of Client Referenceh€alth-safetydndicr
power density report(s) prepar
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
Division of Fish, Wildlife & Marine Resources
New York Natural Heritage Program
625 Broadway, 5th Floor, Albany, New York 12233-4757
Phone: (518) 402-8936 Fax: (518) 402-9027
Website: ‘MJwJ.dec.nv.Qov

November. 2011

Guidelines for Consultation with NY Natural Heritage
regarding

Proposed Collocations of Telecommunication Facilities
on Existing lowers and Buildings

Regarding reviews of the databases of the New York Natural Heritage Program for rare,
endangered, or threatened species in the vicinity of proposed telecommunication equipment to be
collocated on existing telecommunications towers and on existing buildings: New York Natural
Heritage has no records of rare or listed species winch would be of concern, and therefore does
not require a consultation with NY Natural Heritage, for any communication facilities projects
that meet one of three criteria below:

1) New antennae or panels on existing towers. or new communications equloment
installed within existing fenced equipment areas. nrovided that all new work is confmed within
existing equipment areas. no previously undisturbed land is disturbed. and no new access roads
or expansion of existing access roads is involved.

2) New or existing towers, antennae, and associated equipment installed at a location
cuwenily wholly occupied by lawn, pavement and/or gravel.

3) New or existing towers. antennae. and associated equipment installed on or in existing
buildings, rooftops. billboards. or bridges, with the exception of the buildings and bridges with
peregrine falcon nests listed later in tins letter.

For projects winch meet the above criteria, we do not have any records of rare species or
significant natural communities which will be of concern in relation to the proposed projects.
Therefore, in these cases. separate consultation with the New York Natural Heritae Pronram is
not necessary for a project sponsor to complete the environmental assessment required by the
FCC; tins letter may serve as a finding of no known impacts on state-listed species or on other
rare species. Tins determination may be reconsidered at any time should additional information
on communication facility projects or on rare species become available. Please note that neither
tins office. nor the NYS DEC Endangered Species him, need to be consulted in the future
regarding communication facilities and equipment collocated on existing towers in New York
State, nor for those located on buildings and bridges except for those listed below.

The NYS DEC Endangered Species Unit offers this guidance regarding cellular
communication facilities atop buildings in urban areas: There is not a concern with regards to
peregrine falcons when new antennas or communications towers and associated equipment are

3oe Martens
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proposed, or existing ones modified. unless they are actually on the same building or bridge that
a nest is located on. Projects located in adjacent areas will not have a significant impact on this
species. If the projects are proposed for construction on the same building or bridge as a nest or
breeding pair, then please contact the Endangered Species Unit for further consultation at 625
Broadway, Albany. NY. 12233-4754.

For your reference, peregrine falcon nests currently occur on the following buildings and
bridges in the following major urban areas:

New York City buildings:
• Cornell Medical College, 68 Street and York Avenue
• Wall Street: 48 Wall Street at Nassau Ave.. and at 55 Water Street
• Riverside Church. Riverside Drive and 120w
• Met Life Building, 200 Park Avenue
• Candler Building, W 42 and fashion Avenue (near Times Square)
• Pier 57

New York City bndces:
• Verrazano Narrows. Throgs ‘Jeck. Hell Gate Railroad. Triborough.

Outerbridge Crossing. Marine Parxivav. Goethals. George Washington.
Bayonne. Brooklyn. Broadway, Williamsburg. Park Avenue Railroad

• Town of Hemstead. Nassau County: Nassau County Medical Center, East
viCauQ

• Town of Islip. Suffolk County: Captree Island Bridge

• Buffalo: Statler Building (Franklin and West Genessee Streets), City Hall
(Niagara Square). Central Tenninal. and State Universili’ at Buffalo’s
South Campus

• Rochester: Marine Midland Plaza Building (Court and Chestnut Streets) and
Eastman Kodak Building (State Street near Plymouth and Platt)

• Syracuse: State Tower Building (South Warren Street)
• Binghamton: Exchange Street

a Albany: Dunn Memorial Bridge
• Trov: Collar City (Route 7) Bridge
• Hudson River Bridges: Tappan Zee, Newburgh-Beacon, Kingston-Rliinecliff.

Mid-Hudson. Rip van Winkle. Castleton-on-Hudson. and Bear Mountain
• Ogdensburg: Ogdensburg Bridge
• Grand Island/Niagara Falis: North and South Grand Island Bridges (1-190 over

Niagara River)

For proposed telecommunications facilities which do not meet the above criteria,
including those projects involving the construction of new towers, please submit a request to the
New York Natural Heritage Program for a review of any rare or listed species in the vicinity of
the proposed project. Directions for submitting a request can be found at
hffp://www.dec.ny.anv/animals/3 1181 html. or can be provided by NY Natural Heritage.

If you have any questions regarding these determinations, please contact our office.
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tJnited States Department of Interior
Fish and Wildlife Service
Winnton, DC 20240

September 14. 2000

To: Reaional Directors
From: Director /s/ Jamie Rappaport Clark
Subject: Service Guidance on the Siting. Construction. Operation and Decommissioning of
Communications Towers

Construction of communications towers (including radio, television, cellular, and microwave) in the
United States has been growing at an exponential rate, increasing at an estimated 6 percent to 8 percent
annually. According to the federal Communication Commission’s 2000 Antenna Smztctzrre Registrv, the
number of lighted towers greater than 199 feet above ground level (AGL) curvently number over 45,000
and the total number ot towers over 74,000. Non-compliance wmth the registry program is estimated at
24 percent to 38 percent, bringina the total to 92,000 to 102,000. By 2003. all television stations must be
digital, adding potentially 1,000 new towers exceeding 1,000 feet AGL.

The construction of new towers creates a potentially significant impact on migratory birds, especially
some 350 species of night-migrating birds. Communications towers are estimated to kill 4-5 million
birds per year, which violates the spirit and the intent of the Migratorv Bird Treaty Act and the Code of
Federal. Regulations at Part 50 desianed to implement the MBTA. Some of the species affected are also
protected under the Endangered Species Act and Bald and Golden Eagle Act.

Service personnel may become involved in the review of proposed tower sitings author in the evaluation
ottoverimnacu onm1graoi bira thro igh at ona Enirorjmental Po c’ .ctre\ieu necifica1h
Sections 150l.6. opporvuniry to be a cooneratina agency. and 1503.4, duty to comment on federally-
licensed activities for agencies with jurisdiction by law, in this case the MBTA. or because of special
expertise. Also, the National Wildlife Refuge System Improvement Act requires that any activity on
Refuge lands be determined as compatible with the Refuge system mission and the Refuge purpose(s).
In addition, the Service is required by the ESA to assist other Federal agencies in ensuring that any
action they authorize, implement, or fund will not jeopardize the continued existence of any Federally
endangered or threatened species.

A Communication Tower Working Group composed of government agencies. indust, academic
researchers and \GO’s has been formed to develop and implement a research protocol to determine the
best ways to construct and operate towers to prevent bird strikes. Until the research smdv is completed,
or until research efforts uncover significant new mitigation measures, all Service personnel involved in
the review of proposed tower sirings author the evaluation of the impacts of towers on migratoty birds
should use the attached interim guidelines when making recommendations to all companies, license
applicants, or licensees proposing new tower sitings. These guidelines were developed by Service
personnel from research conducted in several eastern, midwestern, and southern states, and have been
refined through Regional review. They are based on the best information available at this time, and are
the most prudent and effective measures for avoiding bird strikes at towers. We believe that they will
provide significant protection for migratory birds pending completion of the Working Group’s
recommendations. As new information becomes available, the guidelines will be updated accordingly.

Implementation of these guidelines by the communications industry is voluntary, and our
recommendations must be balanced with Federal Aviation Administration requirements and local

ç,,,. ,I)flflñ
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communirt’ concerus where necessary. field offices have discretion in the use of these guidelines on a

case by case basis. and may also have additional reconumendations to add which are specific to their

geograohic area.

Also attached is a Tower Site Evaluation form which may prove useful in evaluating proposed towers

and in streamlining the evaluation process. Copies may be provided to consultants or tower companies

who regularly submit requests for consultation, as well as to those who submit individual requests that

do not contain sufficient information to allow adequate evaluation. This form is for discretionary use.
and may be modified as necessarv.

The Migratory Bird Treaty Act (16 U.S.C. 703-712) prohibits the taking, killing, possession,

transportation, and importation of migratory birds, their eggs, parts, and nests, except when specifically
authorized by the Department of the Interior. While the Act has no provision for allowing unauthorized

take. it must be recoized that some birds may be killed at structures such as communications towers

even if ali reasonable measures to avoid it are implemented. The Service’s Division of Law Enforcement

carries out its mission to protect miatorv birds not only through investigations and enforcement, but

also through fostering relationships with individuals and industries that proactively seek to eliminate

their impacts on migratory birds. While it is not possible under the Act to absolve individuals or
companies from liability if they follow these recommended guidelines, the Division of Law

Enforcement and Department of Justice have used enforcement and prosecutorial discretion in the past

regarding individuals or companies who have made good faith efforts to avoid the take of migratorv

birds.

Please ensure that all field personnel involved in review of FCC licensed communications tower

proposals receive copies of this memorandum. Questions regarding this issue should be directed to Dr.

Benjamin Tuagle. Chief Division of Habitat Conservation, at (7031358-2161. or Jon Andrew, Chief.
Division of Migraton Bird Management, at (703)358-1714. These guidelines will be incoroorated in a

Director’s Order and placed in the fish and Wildlife Service Manual at a inture date.

Service Interim Guidelines For Recommendations On

Communications lower Siting. Construction. Operation. and Decommissioning

1. Any companwapplicantlicensee proposing to construct a new communications tower should be
strongly encouraged to collocate the communications equipment on an existing communication

tower or other structure (e.g., billboard. water tower, or building mount). Depending on tower load

factors. from 6 to 10 providers may collocate on an existing tower.

2. If collocation is not feasible and a new tower or towers are to be constructed. communications

service providers should be strongly encouraged to construct towers no more than 199 feet above

ground level (AGL). using construction techniques which do not require guy wires (e.g., use a

lattice structure, monopole, etc.). Such towers should be unlighted if federal Aviation

Administration regulations permit.

3. Ifconstnictine multiple towers, providers should consider the cumulative impacts of all of those

towers to migratory birds and threatened and endangered species as well as the impacts of each

individual tower.

4. If at all possible, new towers should be sited within existing “antenna farms” (clusters of towers).

Towers should not be sited in or near wetlands. other known bird concentration areas (e.g., state or
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federal reftiges, staging areas, rookeries), in known migratory or daily movement finvays, or in
habitat of threatened or endangered species. Towers should not be sited in areas with a high
incidence of fog, mist, and low ceilings.

5. If taller (>199 feet AGL) towers requiring lights for aviation safety must be constructed, the
minimum amount of pilot warning and obstruction avoidance lighting required by thef should
be used. Unless othenvise required by the FAA, only white (preferable) or red strobe lights should
be used at night, and these should be the minimum number, minimum intensity, and minimum
number of flashes per minute (longest duration between flashes) allowable by the FAA. The use
of solid red or pulsating red warning lights at night should be avoided. Current research indicates
that solid or pulsating (beacon) red lights attract night-migrating birds at a much higher rate than
white strobe lights. Red strobe lights have not yet been studied.

6. Tower designs using guy wires for support which are proposed to be located in known raptor or
waterbird concentration areas or daily movement routes, or in major diurnal migratory bird
movement routes or stopover sites, should have daytime visual markers on the wires to prevent
collisions by these diurnally moving species. (For guidance on markers, see Avian Power Line
Interaction Committee (APHCi. 1994. Mitigating Bird Collisions with Power Lines: The State of
the Art in 1994. Edison Electric Institute, Washington, D.C., 78pp, andAvian PowerLine
Interaction Committee (‘APLIC 1996. Suggested Practices for Rctpror Protection on Power
Lines. Edison Electric Institzete/RaptorResearch foundation, Washington, D.C., 128pp. Copies
can be obtained via the Internet at http://nv.eei.org/resources/pubcat/enviro/, or by calling 1-
800/334-5453).

7. Towers and appendant facilities should be sited, designed and constructed so as to avoid or
minimize habitat loss within and adjacent to the tower “footprint”. However, a larger tower
footprint is preferable to the use of guy wires in construction. Road access and fencing should be
minimized to reduce or prevent habitat fragmentation and disturbance, and to reduce above
ground obstacles to birds in flight.

8. If significant numbers of breeding, feeding, or roasting birds are known to habitually use the
proposed tower construction area, relocation to an alternate site should be recommended. If this is
not an option. seasonal restrictions on construction may be advisable in order to avoid disturbance
during periods of high bird activittT.

9. In order to reduce the number of towers needed in the future, providers should be encouraged to
design new towers structurally and electrically to accommodate the applicant/licensee’s antennas
and comparable antennas for at least two additional users (minimum of three users for each tower
structure), unless this design would require the addition of lights or guy wires to an otherwise
unlighted and/or unguyed tower.

10. Security lighting for on-ground facilities and equipment should be down-shielded to keep light
within the boundaries of the site.

11. If a tower is constructed or proposed for construction, Service personnel or researchers from the
Communication Tower Working Group should be allowed access to the site to evaluate bird use,
conduct dead-bird searches, to place net catchments below the towers but above the ground, and
to place radar, Global Positioning System, infrared, thermal imagery, and acoustical monitoring
equipment as necessary to assess and veri’ bird movements and to gain information on the
impacts of various tower sizes, configurations, and lighting systems.

-.— 1,+1 /c!2nno
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12. Towers no longer in use or determined to be obsolete should be removed within 12 months of
cessation of use.

In order to obtain information on the extent to which these guidelines are being implemented, and to
identi any recurring problems with their implementation which may necessitate modiflcations, letters
provided in response to requests for evaluation of proposed towers should contain the following request:

“In order to obtain information on the useftilness of these guidelines in preventing bird
strikes, and to identi any recurring problems with their implementation which may
necessitate modifications. please advise us of the final location and specifications of the
proposed tower. and whicb of the measures recommended for the protection of migratorv
birds were implemented. if any of the recommended measures can not be implemented,
p lease explain why they were not feasible.”

Rettim to Home Page

http ://www.fws. gov/nii ratorybirds/issues/towers/comtow html 2 / /2 1ThQ
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TECTONIC
Practica’ Solutions, Exceptional Service

CORPORATE OFFICE: New York
(800) 829-6531
www.tectoiiering.com

Regional Offices Albany, NY
Hanford, CT
Richmond, VA

BRANCH OFFICES: Located in principal cities throughout the United States
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eo (urnfa Countj 911
EMERGENCY CoMMUNIcATIoNs DEPARTMENT

85 Industrial Tract Robert C. Lopez Office: 512-828-1263
Hudson, New York 12534 Director Fax: 518-828-9088

November 30, 2011

Mr. Daniel Abeyra, Assistant Chief
Spectrum & Competition Policy Division
Wireless Telecommunications Bureau
Federal Communications Commission
1445 12StreetS\V
Washinmon. DC 20554

Re: Letter of supporc for the Eger Communications REPLACEMENT tower — located on Blue Hill in
the Town of Livingston, County of Columbi State of New York.

Dear Mr. Abevra.

I am writing to express, from a public safew standpoint, my strong support for the Eger
Communications replacement tower Project.

The topoaraphv in Columbia County makes radio communications difficult. The 634 square
miles encompassing Columbia County are bordered to the west by the Hudson River and to the east by
the Berkshire Mountains, with the Taconic Mountain range extending through the center of the county.
We are a couno of rolling hills and deep valleys, making effective communications a challenge. As the
primary public safety answering t’oint in Columbia County. ve dispatch for 31 fire departments. 5
ambulance services. 9 police departments, and many other support agencies. Critical to all of theses
agencies, and the public safety response stem in aeneral. is the ability to effectively communicate.
aesoonders depend’ on this vital link to receive dispatch information via pager and to communicate with
the dispatch ‘center while operating on emergency incidents.

For the past six plus years, with the help of professional radio consultants, we have evaluated our
radio communications network and identified areas that recude attention. Most critical are areas of poor
nacer. portable radio. and mobile radio coverage across the public safety spectrums we utilize. We also
need to address interoperahilitx issues, To mitigate these issues we formulated a 3-phase upgrade plan
centered on a simulcast solution. As part of the uprrade project we had an independent structural analysis
performed a: each of or tower sites. The structural anal sis at Eger’s Blue Hill rower re’ealed that the
twin guyed towers could not accept any additional loadina beyond replacing our point to point
infrastructure. The inability to expand our capability at this tower site jeopardizes the entire upgrade
project — which jeopardizes public safety. It’s important to note that the Blue Hill tower site offers
excellent coverage throughout the Counw. I: is without Question one of our best sites. Without this site we
would have to add, minimally, two to three additional sites to achieve the same coverage.

We recently completed phase one of our project which included replacement of our 45 year old
tegac\ microwave system (including replacement of equipment at Eger’s Blue Hill tower). We are now at
a standstill, waiting for Eger Communications to install a replacement tower that can support our
equipment needs. In order to complete our build-out, which is long overdue, and to be consistent with the
National Emergency Communications Plan, we need the replacement tower installed. The current tower
is just not capable of handling the additional loading.



I appreciate this opportunity to express our support for this project and strongly urge yourfavorable consideration for the Eger Communications replacement tower. This toer has been a criticallink in Columbia County’ s public safety radio system for many years and continues to be today. Pleasefeel free to contact me with any ouestions.

Sincerely,

\_?

Robert C. Lonez
‘

Director of 911 \,



County of Columbia - Ehier,geucv Medical Services
85 IndustriaJ Tract Hudson. New York 12534 EMS COCCUinatOr
(518) 822-8610 fax: (518) 828-2790 P.]. Keeler
emaiL infoccemscocrdinator.com Deputy EMS Cocrrifntorswebsite wwvv.c cemscoordinator.corn KVifl Johns-an

Sue VunEcghe.-i
JoAnnSheehey
]cnn Si’ernai!

Chen Gagne
December 2, 2011

Mr. Daniel Abate, Assistant Chief
Snectrum & Competition PoUcy Division
Wireless Telecommunications Bureau
Federal Communications Commission
445 1 2 Street SW

Washincion. DC 20554

Dear Mr. Abeyta.

I write in supncc of the E:ger Communications Blue HUI replacement toNer located in the town of
Livncston (Courrba Counti, NY). This replacement tower is an ebsolute essential part of the Columbia
County public safety raäio network and it is imperative the project no’ e fonNard without delay.

ne blOC H:lI site currently consists of two 190’ towers that ha’]. been used by Columbia County
emergency Service a andes icr decades This tower is an ideal site hat provides critical communicadon
capability to many of our fine, EMS and police agencies. Unfortuat:Uy, we have reached a point where
additional build-out on this tower is not possble due to loadinG isue;. Columbia County 911 conducted
its own independent structural analysis which confirmed ths The roooseo replacement tower would
replace cne or the two exstin towers a: the site with a hea”v uty 190 tower that is capable of
suzocrtinc additional load.

Without this replacement tower Columbia County s unacle to move iorviard with our counrynvide public
safe: rad.o infrastructure upgrade proJect the: dec-an back in 20( 5. This upgrade project includes
reolacemen: of our acinc microwave system, and the addition of si:nul tastino abiiity’ to help resolve critica
caps in coverage around the counth’. This is a much needed and ong awaited upgrade to our public
safety radio network Unforunately, it is all on hold until the Eger Cc nmunioations replacement tower is
erected

I urge you to ens]re mis rezlac.ement prolect is moved aiom without delay. Columbia Con:y’s
emergency services agencies, and the residents they serve, are d€pending on this.

Sincerely,

i-i ji

P J. Keeler
EMS Coordinator

“Seri:ing ihe Ernergeis cj; Medical A’eeds of Co tw? bia Coztnfl”
chatharn Rescue Squad O’ornmuni Rescue Squad Greenport Rescue Squ.d hDP EMS • Vajade Rescue Squad



COLUMBIA COUNW

OFFICE OF FIRE. COORDINATOR
85 NDUST?Ji TRACT- NYDSON, NY 12534 OFFiCE (518) 822-8510 CELL (518) 821-9758

FAX (518) 828-2790

;ILLLLI :-noc-
TB EIGENBRODTJ.OVS VA DEuSEN 77’CGQP.D?4IQ,?OEC’X

9500ACEAM. N 12502 16% ROUTh 63 EAST C-IATSSAM, NY 2250
cLAvc1cNY 12513

]0O ROWE
GEORGE KEELES.!)‘fiU7Y COO.DO,400!?
D63U7Y CQQ.7D:57 25SORE ROAD

SO SOX 333CNATXAM.NY 2037
CLAVEEAOK,N’t 63513

Dcc. 6. 2011

Daniel Abeym Assistant Chief
Sec:rum & Con nethion Policy Division
WT&ec Telecontnimicatjons 5ur’i
Federal Conunicarjour Commission
1445 12 Street SW
WasbinmorDC 20554

Re: Eger Coimnunications REPLACEMENT tower

The Eaer Conimunirarion rower located cn Blue EJJJ in the town of Li-:ins:on.

Columbia County. State of New York is the main tower for cur Fire and EMS

communications in our counrv. It has been for Years. We can’t lose this location.

They only want to reOlace a rower. This office fully suppons this endeavor.

Smncere:y.
/ - /

--: r-’-”

Juries YanDeusen.
Columbia Co. Eke Coordinator
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December 14. 2011

Mr. Daniel Abeyta, Assistant Chief
Spectrum & Competition Policy Division
Wireless Telecot manication.s Bureau
Federal Communications Commission
1445 12th Street SW
Washington, DC 20554

Dear Mi. Abevt&

write in support of the Eger Corn_rnunications Blue Hill replacement tower located in the town ofLivingston (Columbia County. NY). This replacement tower is an absolutely essential part of the ColumbiaCounty’s oublic safes’; radio network and is is imoerative the uroicci move forward without delay.

The Etue Hcll site currently consists of two 190’ towers that have been used by Columbia Countyemergency service agencies for decades. This tower is an ideal site that provides critical communicationLO —C- a ain f-c E’18 arc r a--’c : ccl_-dirc ours irummr_ & inc cern rus beerreached where additional build-cut on this tower is not nossible due to loading issues. Columbia County90 1 conducted its own inderendent structural toalysis which ccnthmed this. The proposed replacementtower would replace one of the two evicting towers at the she with a heavy duty 190’ tower thai is capableof supporting additional load.

Without this replacement tower Columbia Coun is unable to move forward with their countywide publicsafe radio infrastructure upgrade proct that began back in 2005. This upgrade project includesreplacement of an agino microwave system and the addition of simulcasting ability to help resolve criticalgaps in coverage around the county. Tnis is a much needed and long awaited upgrade to the public safetyradio nct’,vork. Unfortunately, it is all on hold until the Eger Communications replacement tower is erected.
Proper communications capabilities are imperative for the timely provision of emergency medical services.and other essential emergency service to the residents of our service area. I urge you to ensure that thereplacement rroj ect is moved along without delay to ensure the safety and security of the residents ofColumbia County.

Sincerely,

Mark Browne
Vice President - Operations



Lebanon Valley Protective Association, Inc.
BOX 162, NEW LEBANON,NEW YORK 12125

December 26. 201 1

Daniel Abeyta. Assistant Chief
Spe-cttmnt & Competition Policy Division
Wireless Telecommunications Bureau
Federal Communications Commission
1445 l2 Seet SW
Washington, DC 20554

Asst. Chief Abeyt&

As the Chief of the Lebanon Valley Protective Association, Inc., I am sending you this letter insupport of the Eger Communications REPLACEMENT tower located on Blue Hill in the Town
of Livingston, Columbia Count. State of New tOTk.

Columbia County has completed Phase I of planned upades to the emergency communications
system in this county and is in the process of completing Phase II. These upades are now at astandstill as they ase awaiting approval of the replacement tower. Our current low band systems a thnci oral ba’ amrounted cc’— all not sLroor i.tona Lngtaes to sta ill
compliance with future FCC reculations. The system is also running on pans that are obsolete
and non-repairable should we have a malfunction of some of our main nansmission components.This ratho tower needs to be replaced so that the necessary upades to our communication
system can be completed. As a member of the communications comn’iniry, I do not need to tellyou the pending ramifleations of a failed radio system in this county should these upades notbe completed prior to failure of our current system.

I and the rest of my depaxunent and emergency response community appreciate your time inreading this letter. We also hope that-you will see that this replacement tower project continuesso that we may have uninterrupted emergency communications in Columbia County.

S rncerelv.

7-
- / / 17/

L—t
/

Benjamin A. Wheeler Chief



Livingston Fire District
Board of Fire Commissioners
P.O. Box 34 Livingston, NY 12541
518-851-2710 Fax: 518-851-6540

/JflW.L1VINGSTONFDCOM E-rnafl: lfd@mhcabie.com

Livingston Fire District
Chief Paul ahns
P.O. Box 34
Livingston, New York 12541

Daniel Abevta, ssistant Chief
Spectrum & Competition Policy Divison
wireless Telecommunications Bureau
Federal Communications Commission
1445 12th Street SW
Washington, DC 20554

December 27, 2011

Dear yr .-beyta:

I am .ritina you regarding the ‘Edgar Comniunications REPLACENENT
cower located on B uc Hill in the town of Liv ngston/County or Col um.b a
in the state of New York.

The Li vi ngston Ii re District and myself are writing you in support of
the replacement tower. This tower has been there over 40 years where our
emergency attenas for fire, ems and police agencies have been located on
this tower.

Now it is time to replace this tower and two special interest groups
Sceni c Hudson and 01 ana Soci ety are objecting to this repl acement with no
merit. This will not affect the environment or community but will affect
communications for emergency responders because this is a prime communication
site in columbia county. iovinc the entire site would decrease our
communications abilities.

Thi s tower is located in our town of Livingston.

The town and the county would appreci ate your speedy assi stance on approving
this communication replacement site.

Si nce rely,

C

Chief Paul Jahns
Li vi ngston Fi re District



reenort Rescue Squads inc.
3 Newman Road P 0 Box 275 Hudson, New York 12534
Orlice (5i8( 322-8511 Fa (513) 322-0047 • Ooeradons (518) 828-5175

December29, 2011

Mr. Daniel Abevta. Assistant Chief
Specmum & Competition Policv Division
Wireless Teleco munications Bureau
Federal Communications Commission
14J. rHSeSVT

Washinaton, DC 20554

Dear Assistant Chief Abevra:

I write on behalf of the Greenpon Rescue Squad, Inc. in support of the Blue Hill replacement
tower located in the State of New York. County of Columbia, Town of Livingston. This
replacement tower is an indispensable part of the Columbia County, NY Dubhc safety radio
network and it is imperative that the project move forward without ida.

The Blue Hill Tower site is currently comprised of two (2) one hundred ninety feet (190’) towers
cha ra e ceen J5CG ov e-re-aerc, —i,1ce aaenc1e vmnir ti-c Counr roT necades This t e
site provides mission-critical communications. Due to loading limitations, additional build-our
on this tower is not possible. Columbia Counrc’ s indeaendent structural analysis condirmed this.
The proposed replacement tower would replace one of the vo existina towers and is a
duty tower of the same height that is capable of supporting additional load.

Without this relacement tower Columbia Counr is unable to complete the County-wide public
safety radio infrastmcmre ui-grade project that was initiated in 2005. This upgiade project will
helo resolve critical tãDS in radio communications around the County. This entire oroi.ect is at a
standstill and carmo: be resumed and completed until the Eger Communications replacement
tower is erected.

I urge you to ensure that this replacement rower project is moved forward without delay.
Columbia County’s emergency seryices and the residents they serve are depending on this.

Very rnxl,vours
It ‘ I r

/ / JL
‘

Michael Cozzolino
Secretary
Board of Directors
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9S:7 STATE ROUTE 22
-LLSDALE, NEW YOR 12529

1 / 1 / 12

FTed R Miller, ChiefC
R. iicmeIu .e
Copake, NY 12516

Daniel Abevtai Assistant Chief
Specmim & Competition Policy Division
Wireless Telecommunications Bureau
Federal Communications Commission
1Ai 1-thQ
£-T-r iL Dnt

ashington. DC .iOro4

Dear Chief Abevra..

As a member aid Cinef of the Hiilsdale Fire Company. I am viming this letter on behalf
of our membership. Hillsdale is located at the Eastern edge of Columbia Coumy m the
stare of New York. Because of Hillsd.aie’s geoaphic layout our county, emergency radio
communications can be intermittent in various locations. We sttonniy supnon the Eger
Communications REPLACEIvLENT Tower, which is located in the town of Livingston.
NY in Columbia County on Blue Hill. This REPLACEMENT tower would help to
maintain and improve much needed communications during emergency responses. Clear,
precise communications. saves lives ofi±e residenm as well an the emergency responders
of this, and neighboring counties. We respond wherever needed, in times of such
emergencies and disasters 24/7/365 and we believe in and support this tower
REPLACEMET to help protect lives and property.

Thank you for your consideration in this important matter.

Firematicaily,

Fred R Miller
Chief Hillsdaie Fire Company
(518) 965-3159



Caffry & Flower
ATTORNEYS AT LAW

100 BAY STREET
GLENS FALLS, NEW YORK 12801

(513) 792-1582 • FAX: 793-0541

JOHN W. CAFFRY CLAUDIA K. BRAYMER

KR1STINE K. FLOWER

September 12, 2013

VIA OVERNIGHT MAIL

Marlene H. Dortcli, Secretary
Federal Communications Commission
Office of the Secretary
9300 East Hampton Drive
Capitol Heights MD 20743

Re: Opposition to Petition for Reconsideration
Regarding Eger Communications Tower Project
Blue Hill, Town of Livingston, Columbia County, New York

Dear Ms. Dortch:

Please find enclosed for filing an original and one copy of
an Opposition to Petition for Reconsideration, with attachments,
regarding the above-referenced matter. A third “File Copy” is
also enclosed, along with a self-addressed stamped envelope.
Please stamp the File Copy with the time/date of filing and
return it to us in the enclosed envelope.

Also enclosed is an Affidavit of Service for filing. Please
stamp the copy and return it to us in the enclosed envelope.

If there are any questions. Please feel free to contact me.
Thank you kindly.

Sincerely,

Claudia K. Brayrner
cbraymer@caffrylawoffice .corn

CKB/ljs
enc.

cc: Jeffrey S. Steinberg, FCC
Donald Johnson, Esq., FCC (via e—mail)
Jacqueline P. Murray, Esq., Attorney for Eger Communications
John A. Bonafide, OPRHP
Sara Griffen, TOP (via e-mail)
Jeffrey Anzevino, Scenic Hudson (via e-mail)

U:’Client.FiIes’Sccnic-Liv.2 I 63\FCOOpp.Coverlet.wpd



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C.

OPPOSITION TO PETITION
In the Matter of FOR RECONSIDERATION

EGER COMMUNICATIONS
PROPOSED TOWER PROJECT
COLUMBIA COUNTY, NEW YORK.

Filed by:

Caffry & Flower
John W. Caffry, of Counsel
Claudia K. Braymer, of Counsel
100 Bay Street
Glens Falls, New York 12801
(518) 792—1582

Attorneys for Scenic Hudson, Inc. and The Olana Partnership

Date: September 12, 2013



I. Background Regarding the New Tower
And Its Potential Adverse Effects
On a National Historic Landmark

This firm represents Scenic Hudson, Inc. (“Scenic Hudson”)

and The Olana Partnership (“TOP”) with respect to this matter.

Scenic Hudson and TOP were granted “consulting party” status (16

U.S.C. § 800.2) in this matter pursuant to a determination by the

Federal Preservation Officer for the Federal Communications

Commission (“FCC”) dated August 27, 2013.’ Eger Communications2

(“Eger”) is the current owner and operator of two 190 foot tall

guyed towers located on Blue Hill in the Town of Livingston,

Columbia County, New York. Those towers support several antennas

and other devices that are licensed by the FCC.

Eger proposes to construct a new tower on Blue Hill. The

proposed new tower would be located within the viewshed of the

Olana State Historic Site (“Olana”), which was designated as a

National Historic Landmark in 1965, and was added to the National

Park Service’s Watch List of Threatened and Endangered National

‘ The National Park Service (“NPS”) also requested to
participate in the Section 106 consultation process, but Eger
declined to grant that agency consulting party status. See
Letter from Maryanne Gerbauckas (NPS) to Mr. Mark Eger (Eger)
dated October 19, 2010, a copy of which is attached hereto as
Attachment A.

2 Although the Petition for Reconsideration refers to “Eger
Communications, Inc.”, there is no New York Corporation by that
name. It is our understanding that Eger Communications is a
general partnership.

1



Historic Landmarks in 2004. Our clients share the position of

the New York State Historic Preservation Office (“SHPO”) - the

Office of Parks, Recreation and Historic Preservation (“OPRHP”) _!

that the new tower will have an adverse visual effect on Olana

and its viewshed.

Due to the potential adverse effects on Olana, and Eger’s

apparent lack of regard for those effects (Eger refused numerous

requests by Scenic Hudson and TOP to have these effects addressed

and mitigated), Scenic Hudson and TOP filed a complaint with the

FCC requesting that Eger be required to complete the Section 106

process for the proposed tower.3 Eger opposed the complaint,

arguing that the new tower was a “replacement” tower and as such

was excluded from Section 106 review by the Nationwide

Programmatic Agreement for Review of Effects on Historic

Properties for Certain Undertakings Approved by the Federal

Communications Commission (“NPA”) •q After careful consideration

over a two-year period of time, FCC determined that the new tower

was subject to Section 106 review and “direct[ed] Eger to

See Letters from John Caffry, Esq. to Dan Abeyta (FCC)
dated April 5, 2011 and October 7, 2011, with attachments.

See Letters from Robert J. Gagen, Esq. and Jacqueline
Phillips Murray, Esq. to Daniel Abeyta (FCC) dated August 29,
2011 and October 24, 2011.

2



complete the Section 106 process pursuant to the procedures

specified in the [NPA]”.5

In the meantime, Eger sought and received local zoning

approval from the Town of Livingston to construct the new tower

on Blue Hill. Scenic Hudson and TOP have filed a proceeding in

New York State Supreme Court to challenge the Town’s approval of

the new tower.

II. The Petition for Reconsideration
Should Be Dismissed Because There
Are No New Facts or Arguments

Petitions for reconsideration of final FCC actions may be

summarily dismissed or denied if they do not present new facts or

arguments. See 47 C.F.R. § 1.106(c), (p).

Here, Eger’s attorneys argued in 2011 that the tower was

excluded from Section 106 review because it a “replacement”

tower. Now, in 2013, Eger’s attorneys make the exact same

argument - “that the replacement tower is excluded from Section

106 review pursuant to the plain language of NPA Section III

(B)”.6 “After reviewing all of the pleadings”, the FCC

explicitly decided to reject the parties’ arguments relating to

Letter from Jeffrey S. Steinberg (FCC) to Jacqueline
Phillips Murray, Esq. dated August 5, 2013.

6 Eger’s Petition for Reconsideration dated August 30, 2013
(hereinafter “Eger’s Petition”), p. 8.

3



whether or not the tower qualified as a replacement tower.7

Therefore, since this is not a new argument, but is one that has

been “fully considered and rejected,” Eger’s Petition must be

dismissed. 47 C.F.R. § 1.106(p) (3); see 47 C.F.R. § 1.106(c).

Eger tried to raise new facts by referencing the need for

the new tower “to support upgrades to public safety

communications systems that serve the area”. Eger’s Petition, p.

5. However, this information relates to circumstances that were

present prior to 2011, and were known to Eger in 2011, when the

original complaint was filed and opposed by Eger. There have

been no changed circumstances; Eger could have brought these

facts to the FCC in its prior opposition to the complaint. See

47 C.F.R. § 1.106(b) (2) fi), (ii). Indeed, Eger admits that it

attempted to raise this information previously8 and that the FCC

“rejected” it. Eger’s Petition, p. 6. Therefore, Eger’s

Petition relies upon old facts and arguments that were, or could

have been, brought before the FCC. See 47 C.F.R. § 1.106(b) (2)

As such, Eger’s Petition can not be granted, and must be

dismissed. See 47 C.F.R. § 1.106(c); 47 C.F.R. § 1.106(p) (1),

(2)

‘ Letter from Jeffrey S. Steinberg (FCC) to Jacqueline
Phillips Murray, Esq. dated August 5, 2013, p. 3.

8 At least eight different letters were sent to Mr. Daniel
Abeyta (FCC) in 2011 regarding the use of the tower by public
safety organizations for communication services.

4



III. The New Tower is Not a Replacement Tower

The proposed tower is not a “replacement” tower that is

exempt from Section 106 review under the NPA.9 Neither the NPA

or the applicable FCC and Advisory Council on Historic

Preservation (“ACHP”) regulations regarding Section 106 define a

“replacement” tower. However, as Eger points out, the NPA

“substantially limits the exclusions” from Section 106 review

available under the NPA, Section III. Eger’s Petition, p. 10,

quoting Matter of Nationwide Programmatic Agreement Regarding the

Section 106 National Historic Preservation Act Review Process

(FCC Report and Order adopted September 9, 2004) . Therefore, if

FCC were to decide the question of whether the exclusion applies

to the proposed tower, the FCC should determine that the limited

exclusion does not apply to the new tower, especially because the

tower would cause adverse effects on Olana (see Point IV,

infra)

The new tower would be a relocated, alternative tower and

would not be a mere in-kind “replacement” of one of the two

existing towers on the site. First, it will be a stand—alone

See Letter from John Caffry, Esq. to Dan Abeyta (FCC)
dated October 7, 2011, p. 5.

See 36 C.F.R. § 800.14(c) (exclusions under agency
programmatic agreements are allowed only when the “potential
effects of the undertakings . . . are foreseeable and likely to
be minimal or not adverse”)

5



lattice tower, that will be much more visible.” The existing

towers are slender guyed towers. Also, because it would hold the

equipment from the two existing towers, and additional new

equipment, plus capacity for even more apparatus in the future,

its visibility will be increased.’2 The proposed tower will

support large antennas and other large equipment (20 feet or more

in height), so that it is not exempt under the criteria § I.C of

the Collocation NPA.’3 Thus, the new, alternative tower

structure is not a “replacement”, as that term is used in the

NPA.

IV. FCC Can Determine That There
Are Unique Circumstances That
Require Section 106 Review

The NPA is the means by which the FCC implements the

National Historic Preservation Act (see 16 U.S.C. § 470f), and

meets its obligations under the ACHP’s regulations (see 36 C.F.R.

§ 800.1) . While the NPA provides the process for FCC’s review of

an undertaking, rather than using ACHP’s process, the remainder

of ACHP’s regulations remain in effect. See 36 C.F.R.

“ See Letters from Matthew W. Allen (Saratoga Associates)
to Lawrence Hermance and Thomas Alvarez (Town of Livingston)
dated April 22, 2013 and June 28, 2013, copies of which are
attached hereto as Attachment 3.

12 See id.

‘ See id.

6



§ 800.14(a). The ACHP’s regulations specifically provide that an

agency can “determine[] that there are circumstances under which

the normally excluded undertaking should be reviewed”. 36 C.F.R.

§ 800.14 (c) (6)

Moreover, the NBA allows the FCC to hear and consider

“[c]oncerns regarding the application of these exclusions from

Section 106 review”. NBA, Section III. Upon considering those

concerns, the FCC can “take appropriate action”. NBA, Section

XI. Appropriate action here means overruling Eger’s faulty

determination that the exclusion applies to its tower, and

determining that the tower should undergo Section 106 review due

to its potential adverse effects on Olana.

The SHPO (in this case, New York State OBRHP) has stated

that the proposed tower “would be significantly more visible in

the historic viewshed” from Olana than the existing guyed

towers.’4 The SHPO has explained that the “density of the

proposed 190 foot free-standing tower is demonstrably more

visible in the landscape than the existing guyed units which are

viewed one behind the other from Olana.”5 In a more recent

letter, OPRHB stated that the Tower “will have a significant

‘ Letter from Andy Beers (SHPO) to Kevin McDonald and
Lawrence Hermance (Town of Livingston) dated December 2, 2010, a
copy of which is attached hereto as Attachment C.

‘ Id.

7



adverse impact on the historic viewsheds associated with”

Olana 16

A visual impact analysis procured by Scenic Hudson and TOP

stated that the tower would be “front and center in Olana’s

signature south viewshed and will be directly visible from

virtually all of the places on the property commonly visited by

the public”.’7 The analysis explained that the new tower’s

structure, size, and proposed appurtenances and equipment make

the new tower “significantly more visible” than the existing two

guyed towers.’8 The SHPO also found that the “existing thin

guyed towers currently blend well into the view from Olana in

most atmospheric conditions”, but that the new proposed tower

would have a “much more pronounced silhouette in the landscape”

because it would be a “solid mass in the landscape” and would be

“further exaggerated” by the new telecommunications equipment

mounted on the tower.’9

16 Letter from Ruth L. Pierpont (SHPO) to Mr. Alvarez and
Mr. Hermance (Town of Livingston) dated April 18, 2013, a copy of
which is attached hereto as Attachment 0.

‘ Letter from Matthew W. Allen (Saratoga Associates) to
Lawrence Hermance and Thomas Alvarez (Town of Livingston) dated
April 22, 2013, Attachment 3 hereto.

18

‘ Letter from Ruth L. Pierpont (SHPO) to Mr. Alvarez and
Mr. Hermance (Town of Livingston) dated April 18, 2013,
Attachment 0 hereto.

8



Eger’s reliance on an old letter from the SHPO, relating to

an entirely different tower (one of the two guyed towers), is

inappropriate. The SHPO’s determination from 1992 does not

address the current concerns raised by the new tower’s mass and

associated equipment. Furthermore, the SHPO’s 1992 determination

does not constitute Section 106 review for that tower, or for

this new tower.2°

Eger’s continued reliance on this old information, and

refusing to conduct the Section 106 review, has caused delays for

several years.2’ If Eger had done the Section 106 review a few

years ago, when requested by Scenic Hudson and TOP, the critical

needs of the various public safety agencies could have been met

by now. The public safety agencies have no expertise on the

potential effects of the new tower on historic properties, such

as Olana. Therefore, their input is not necessary at this stage

of the process.

20 We respectfully request that FCC provide documentation of
a Section 106 review for the existing guyed towers, if any review
was conducted.

21 As early as 2007, when the new tower was first proposed,
the SHPO advised Eger that the tower was subject to Section 106
review, and that the effects on Olana must be addressed in that
process. See Letter from John A. Bonafide (SHPO) to Mr. Mark
Eger (Eger) dated May 30, 2007, a copy of which is attached
hereto as Attachment E.

9



V. ConciuBion

Eger’s Petition for Reconsideration must be dismissed, and

the Section 106 process must proceed due to the tower’s potential

adverse effects on Diana. We look forward to working with the

FCC, the SHPO and Eger throughout the Section 106 review.

Dated: September 12, 2013
Caffry & Flower
John W. Caffry, of Counsel
Claudia K. Braymer, of Counsel
Attorneys for Scenic Hudson, Inc.
and The Diana Partnership
100 Bay Street
Glens Falls, New York 12801
(518) 792—1582

U\C1ient.Fi1es\Scenic—Liv.2163\FCC\Opp.to.Petition.wpd
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United States Department of the Interior

NATIONAL PARK SERVICE
Northeast Region

U•S Custom House
200 Chestnut Sirect

Phlladephia, PA 19t06-287*

OCT 1 92010

MarkEger
Eger Communications
33EgerRoad
Hudson, NY 12534

Dear Mr. Eger:

The National Park Service (NPS) is writing to request to participate in the Section 106
consultation process for the Federal Communications Commission (FCC) permit for a
communication tower at Blue Hill, Columbia County, NY. ThWS will reeserit the Secretary of
the Interior in the Section 106 consultation process. This proposed tower would be In the
viewahed of the Frederic E. Church House (Olana), a National Hlstoric.Landmatk (MIL) in-Columbia County, NY. The NHL is owned by the State ofNew York-as. Olana State Historic
Site. Olana was designated an MilL by the Secrctusy ofthe Interior on June 22, t965.

We have listed Olana on our Watch List of Threatened am! Endangered National Historic
Landmarks since 2004. We hope the resolution ofthis project will reduce threats to Olana.

Ifyou have any questions or have material for us to review, please contact Bill Brookover,
Historical Architect, at 215-597-1774 or by e-mail at bilj,rookovernps.gov.

Sincerely,
*

Q3cL SAVL
Mwyanne Gerbauckas
Associate Regional Director
Heritage Preservation, PlAnning & Compliance

cc:
Stephen DelSordo, Federal Communications Commission
John Bonafide, New York State Historic Preservation Office
Jemey Anzevino, Scenic Hudson
Sara 3. Griffen, The Olana Partnership
Sara Olson, Superintendent, Roosevelt Vanderbuilt National Historic Site

U RLT psm TO:

H30(4506)
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SARATOGA
ASSOCIATES

Landscape Architects, Architects,
Engineers, and Planners, P.C.

April 22, 2013

Lawrence Hermance, Chair Town of Livingston Planning Board, and
Thomas Alvarez, Chair Town of Livingston Zoning Board of Appeals
P0 Box 65
Livingston, NY 12541

Re: Application of Eger Communications, Blue Hill Tower Proposal

Dear Chairmen Hermance and Alvarez:

I am writing on behalf of The Olana Partnership and Scenic Hudson, Inc. concerning Eger
Communication’s proposal to construct a 190 foot-tall self-supporting lattice frame tower to replace two
guyed lattice structures atop Blue Hill in the Town of Livingston. While understanding and supportive
of the community’s need for telecommunications services, I respectfully ask the Planning Board and
Zoning Board of Appeals to thoroughly consider the impact that this project will have on the scenic
character of the landscape surrounding the Olana State Historic Site. The proposed tower will be front
and center in Olana’s signature south viewshed and will be directly visible from virtually all of the places
on the property commonly visited by the public.

Saratoga Associates has practiced in the specialized discipline of visual impact assessment for more than
30 years. Over this time, I have worked closely with project sponsors, regulatory decision makers,

environmental advocacy groups and other stakeholders to craft visual assessment protocol and mitigation
solutions to balance the ostensibly conflicting objectives of economic development and scenic resource
management. As a landscape architect, consideration of scenic quality as part of the planning and
decision-making process is one of my core values. My interest in this matter is assuring that the project
meets the communication and public safety needs of the community in a manner that preserves the
aesthetic character of this nationally significant cultural resource.

NEW YORK CITY> SARATOGA SPRINGS> SYRACUSE
443 Broadway, Saratoga Springs, NY 12866
T 518 587 2550, F 5.18 587 2564, www.saratogaassociates.com 13O15J3O422,,L.LMngton.doc



SARATOGA
ASSOCIATES

Mr. Lawrence Hermance and Mr. Thomas Alvarez
April 22, 2013

Page 2 of 5

Olana is both a State Historic Site and a National Historic Landmark. These unique designations were
made in recognition of the cultural importance of both its architecture and landscape. Frederic Church
created the entirety of Olana as a 3-dimensional work of art, with a foreground (the house environs),
middle ground (the rolling fields and forest), and background (the Hudson River, Catskill Mountains and
Taconic Range). Blue Hill is a dominant landscape element within Church’s middle ground
composition. Referring to his work at Olana, Frederic Church once wrote “I am busy landscape
architecturing!” By keeping the picturesque views intact the public is able to understand Church’s genius
as a landscape designer and artist in a way that would not otherwise be available to the public.

Views from Olana were and are an essential part of its aesthetic, and any intrusions of incompatible
structures into those views negatively affect that aesthetic. The many drawings and paintings by Frederic
Church, particularly of the cherished southerly view, is evidence of his interest in and devotion to his
conception of the property and its significance in its entirety. This was recognized in the Comprehensive
Plan for Olana State Historic Site, which called for the need to “eliminate, reduce or mitigate threats” to
the viewshed.

New York State has invested heavily in the restoration of the State Historic Site over the past five years
including renovation of the main house and major clearing initiatives to reestablish Church’s view
creation in the North Meadow and Crown Hill. The artist-designed landscape is not fully restored yet,
especially the farm and orchard zones. Completion of these areas will bring even more people to
portions of the property where Blue Hill is a major component of the visible landscape.

The New York State Department of State (DOS) has also recognized the importance of Olana’s
viewshed through the creation of the Catskill-Olana Scenic Area of Statewide Significance (SASS). In
the descriptive language about the SASS, the DOS recognizes the importance of the surrounding views
from Olana, not just the property itself. “Olana’s viewsheds are some of the most dramatic and famous
in the Hudson River Valley.” The SASS document continues; “[t]he panoramic views available from
Olana and its grounds are similar in composition to many of Church’s renowned works - vegetated
foreground of great variety and interest framing, a middle ground containing open pastures and water
elements such as ponds and winding creeks, and a deep background encompassing majestic rivers and
mountains”. “Olana itself and the surrounding landscape of the Catskill/Olana scenic area remain a
living expression of the subject that preoccupied mid-l9th centuiynaturalists, artists and writers - the
intricate relationship between man and the natural world.”



SARATOGA
ASSOCIATES

Mr. Lawrence Hermance and Mr. Thomas Alvarez
April 22, 2013

Page 3 of 5

Today, Olana is one of the most visited historic sites in the Hudson Valley, with 130,000 visitors, only
21,000 of whom take tours of the house. The rest explore the grounds, hike the 5 miles of carriage

drives, picnic at various spots throughout the property and otherwise enjoy the 250 acres available to
them. A study of Olana visitors showed that of the attributes visitors enjoyed most, the landscape, with
its iconic views, came in second, behind only the house. These visitors go on to enjoy the restaurants in
surrounding areas, stay at B&Bs and buy vegetables at the local farm stands. A recent economic impact

study was conducted which showed that Olana has an economic impact of $7.9 million and supports 267

jobs.

The proposed replacement tower will be more visible than the existing guyed units which are viewed one
behind the other from Olana. The proposed “replacement tower” is actually larger in mass than the
current twin guyed towers. Even considered in isolation, the “replacement” is not a substitution of the
same type of tower for another, but a change in the type of tower with a larger visual impact. Physically,
the proposed lattice tower would be substantially larger in mass. The width of each triangular side of
each guyed tower in place now is 2’2”, whereas the new tower would show a visible profile (viewed
obliquely from Olana) that is about 13 feet wide at the tree line, or more than six times as wide as the
profile of the existing tower. In addition, the proposed tower is designed to carry up to eighteen
individual flat panel antennae that are 12” wide and 72” tall. The new tower will also accommodate
multiple microwave dishes that in some cases are 8’ in diameter. Additional appurtenances include

mounts to accommodate whip antennas that can be 20’ or more in height, and increase the mass by 4-6’

in either direction where installed. Given these conditions the proposed tower would be significantly
more visible in the historic south viewshed of Olana.

Of particular concern is the precedent that approval of such an incongruous intrusion into the Olana

viewshed would set. Establishing Blue Hill as a communications node may encourage additional
developers to capitalize on its high elevation and uninterrupted line-of-sight. While an expanded
replacement tower by itself may be viewed by some as an acceptable intrusion, multiple towers would
result in expanded and obvious visual clutter to this historic landscape. The simple fact that this
application seeks to replace two in-line slender guyed towers with a wider self supporting structure
accommodating more and larger antennae is evidence of this precedent. Moreover, project approval may
encourage similar development of more distant locations under the guise of a lesser visual impact on
Olana than was accepted at Blue Hill.



SARATOGA
ASSOCIATES

Mr. Lawrence Hermance and Mr. Thomas Alvarez

April 22, 2013

Page 4 of 5

The applicant has provided visual simulations illustrating two views from the Olana State Historic Site.

These images do not adequately or accurately represent the visual impact. According to the applicant’s

November 28, 2012 visual impact assessment (VIA) the base photographs used for these simulations

were taken on November 22, 2011 during mostly cloudy to overcast weather conditions. Even though the

applicant returned to the area on December 1, 2011 to complete field photographic work under mostly

sunny conditions the overcast condition photos were used for the Olana simulations. Because cloud

cover and flat light reduce visual contrast of the tower against the background sky, the applicant’s

simulations from Olana significantly diminish project visibility. The applicant’s VIA bases the

conclusion of no significant adverse impact on these poor quality simulations.

Moreover, the applicant provides just two simulations to represent the impact to the Olana State Historic

Site. The Cosy Cottage view is presented as a discrete view through the trees, implying minimal

visibility in this area. In the written narrative the VIA states that from Cosy Cottage the proposed tower

“can be seen from certain vantage points between existing mature growth trees that surround the area”.

This statement is completely inaccurate. Unencumbered views of Blue Hill exist throughout the

southerly slopes of Olana including the key locations around Cosy Cottage as well as the adjacent farm

and orchard, the lawn and gardens at the main house where virtually all visitors stop to enjoy the

majestic view of the Hudson River and distant Catskill Mountains, and an extensive portion of the site

road traveled by every visitor either by car, bicycle or on foot.

To more accurately depict the impact of the proposed Eger tower on the Olana State Historic Site

Saratoga Associates prepared photo simulations from three heavily visited locations; Cosy Cottage, the

main house and the site access road. These simulations were prepared using a 3D modeling methodology

similar to the procedure used by the applicant as described in the November 2012 VIA. Saratoga

Associates took existing condition photographs from these three vantage points on April 8 at
approximately 3:45 pm. Photos were taken on a bright sunny day and at a time of day when the sun was

to the west to minimize glare. These photo simulations clearly demonstrate that the new tower would be

much more visible than the two in-line towers that it will replace.



SARATOGA
ASSOCIATES

Mr. Lawrence Hermance and Mr. Thomas Alvarez
April 22, 2013

Page 5 of 5

In conclusion, while I fully understand and support the need for high quality telecommunications

services in the Hudson Valley, I ask the Town to please consider all available alternatives to prevent or

minimize visual impact on this State Historic Site, National Historic Landmark and cultural jewel of
Columbia County. The self supporting Eger communications tower is directly visible from numerous

highly visited locations. It is front and center within Olana’s cherished southerly viewshed, and clearly

more conspicuous than the two narrow in-line guyed structures it will replace. As currently located, the

proposed tower is both visually significant and adverse to this nationally renowned viewshed.

Very truly yours,

SARATOGA ASSOCIATES
Landscape Architects, Architects, Engineers, and Planners, P.C.

Matthew w. Allen, RLA
Principal

Enclosures Photo Suimulations

Matthew W. Allen resume

cc: Jeff Anzevino - Scenic Hudson

Sara Griffen - The Olana Partnership
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Matthew W. Allen, RLA
Treasurer, Principal

Pro ect Role
Principal / Landscape Architect

Education
Master of Science Urban and

Environmental Studies, Rensselaer

Polytechnic Institute, 1991

Bachelor of Landscape Architecture,

SUNY College of Environmental Science

and Forestry, 1983

Registration /Certification
New York - License #001087

Speaksig Engagements/Publications
‘Technical Considerations in Siting Wind

Developments”, National Wind Coordinabng

Committee, Washington, DC, November

2005

“SEQRA in New York”, Lorman Educational

Services, Albany, NY, February 2006, and

Poughkeepsie, NY July 2006,

“Visual Impact Assessment Techniques”

New York State Energy Research and

Development Authority, Albany, NY, April

2006

“Wind Power, Projects, Opportunities and

Challenges”, NYS Bar Association,

Environmental Law Section Fall Meeting,

October 2006

“Visual Assessment and Application of the

NYSDEC Visual Assessment Policy”

Community Seminar, Coopers town, NY,
April 2006

“Local Governments. Cook at Visual

Irnpacts”, NY Planning Federation,

Saratoga Springs, NY, October 2006.

SARATOGA
ASSOCIATES

Professional Experience
A Registered Landscape Architect with over 25 years of experience in
regional, community, and environmental planning, and regulatory
permitting. Mr. Allen heads up Saratoga Associates’ Visual Assessment
and Scenic Resource Management studio. He is a recognized leader in
the specialized discipline of visual impact assessment and aesthetic
mitigation and is highly skilled in the application of advanced computer-
generated visual simulation, animation and viewshed development
technology. Mr. Allen served on the peer review team for the landmark
2000 NYSDEC Program Policy concerning visual impact assessment and
mitigation and frequently serves as a third patty advisor to the NYSDEC,
helping state regulators understand and minimize aesthetic impacts
associated with large and often controversial development projects. With
Mr. Allen’s unique expertise, Saratoga Associates is able to assist project
sponsors to identify cost effective site selection and design solutions that
make a project more compatible with its surroundings, and ultimately
easier to permit.

Representative Experience
Visual Resource Assessment:

> Indian Point Energy Center Closed Cycle Cooling Feasibility Study
Entergy, Buchanan, NY
Principal-in-Charge/Project Manager for the evaluation of potential impact
of two highly visible counter-flow, forced draft cooling towers on the
resources of the scenic Hudson Highlands region.

> Hempstead Energy from Waste Facility Expansion Project,
Covanta Energy, Westbury, NY
Principal-in-Charge/Project Manager of the assessment and mitigation
strategy for a proposed 35MW expansion to an existing energy-from
waste facility in suburban Long Island.

> Plum Creek Concept Plan, Moosehead Lake Region, ME
Principal-in-Charge/Project Manager of addressing the potential impact
on the scenic water bodies of Maine’s ‘North Woods” associated with the
rezoning of 20,000 acres of timberland for waterfront residential and
resort uses. Expert testimony provided.

> St. Lawrence Cement Greenport Project, Hudson, NY
Project Manager a visual impact assessment and mitigation strategy,
coastal zone consistency compliance for a proposed $300 million
cement manufacturing facility. Expert testimony provided.

> Victor Commerce Park, Benderson Development, Victor, NY
Principal-in-Charge/Project Manager of the aesthetic impact evaluation
and mitigation plan for a 566,000 GSF retail and commercial project.

> Broadwater Energy, Long Island, NY
Principal-in-Charge/Project Manager of the visual assessment and coastal
consistency evaluation of a major offshore floating liquefied natural gas
CLNG) terminal.
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Overview and Application of the NYSDEC

Visual Impact Program Policy, Capital

District Engineer’s Week, Albany, NY,
February, 2009

Supporting Sustainabilitij Through 015,

American Planning Association - Upstate

Chapter, Albany, NY, October 2009

State of the Art in Wind Siting’, National

Wind Coordinating Collaborative,

Washington, DC, October 2009

The Mid-Atlantic/Southeast Regional Wind

Energy Institute (RWEI) Annual Meeting,

Baltimore, MD, November, 2009

Publications

Allen, MW., and Guariglia, J.W., “Visual and

Shadow Flicker Impacts Pose Double

Treat” - published; North American Wind

Power, January 2013

Allen, M W., Benas, R. C, and Bristol, R,
F., Enforceable Sustainability: A Promise

Finally Fulfilled? - Challenges faced by

traditional power sources may offer insight

into wind’s future - published: North

American Wind Power, September 2004

Allen, MW., and Guariglia, J.W.,

Development olAdvanced Viewshed

Analysis to Facilitate Project Siting and

Community Decision-making”, poster

presentation American Wind Energy

Association annual conference, Chicago,

IL, May2009

SARATOGA
ASSOCIATES

> Safe Harbor Offshore LNG Facility, Atlantic Sea Island Group,
Long Beach, NY
Principal-in-Charge/Project Manager of the visual impact assessment for
a deepwater port application of a proposed LNG facility on a man-made
island off the coast of Queens, New York.

> Sparrows Point LNG Terminal, AES, Baltimore, MD
Principal-in-Charge/Project Manager of project visualization services to
communicate the aesthetic character of a major LNG port on the
industrial waterfront in Baltimore Harbor.

> New Jersey Offshore Wind Farm, Deepwater Wind, Asbury Park,
NJ
Principal-in-Charge/Project Manager of project visualization services to
communicate the aesthetic character of an off-shore wind energy facility
on coastal resources.

> The Landing at Kingston and Ulster, AVR Realty, Kingston, NY
Principal-in-Charge/Project Manager of the visual impact assessment for
a 2,100-unit housing project.

> Hounsfield Wind Farm, Upstate NY Power Corp., Hounsfield, NY
Project Designer for a comprehensive visual resource assessment of for
a 270MW, 84-turbine wind energy project located on Galloo Island, Lake
Ontario, New York.

> NYS Department of Environmental Conservation Expert Services,
Various locations throughout New York State
Project Manager for third-party review and expert witness services for
visually sensitive and controversial projects. Projects include Sour
Mountain Realty Mine Proposal, Thalle Quarry, Domain Mine, Belleayre
Resort at Catskill Park, and Athens Generating Project. Expert testimony
provided.

> Confidential Industrial Project, Upper Midwest Region, United
States
Principal-in-Charge/Project Manager of a visual resource assessment for
the expansion of an existing heavy industrial facility.

> Confidential Off-shore Liquified Natural Gas Terminal
Eastern Seaboard, United States
Principal-in-Charge/Project Manager of the visual assessment of a major
offshore floating liquefied natural gas tLNG) terminal.

> Block Island Offshore Wind Farm, Deepwater Wind, Block Island,
RI
Project Advisor for visualization services to communicate the aesthetic
character of an off-shore wind energy facility on coastal resources.

> Niagara Power Project, New York Power Authority, Niagara Falls,
NY
Project Designer for comprehensive aesthetic impact assessment and
mitigation strategy.
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> Seneca Meadows Solid Waste Management Facility, Seneca
Meadows Inc., Waterloo, NY
Project Manager for the visual assessment and mitigation plan for a
proposed expansion of an existing solid waste landfill.

> Bethlehem Energy Center, PSEG Power NY, Bethlehem, NY
Principal-in-Charge/Project Manager of the visual impact assessment and
mitigation strategy for the repowering of a 750 MW electric generating
facility.

> King’s Park Energy Project, Town of Smithtown, NY
Project Manager for Article X application review concerning the potential
aesthetic impact of a proposed 300-megawatt simple cycle facility.
Expert testimony provided.

> West Hill Windfarm, Acciona Energy, Madison County, NY
Principal-in-Charge/Project Manager of the visual Impact assessment for
a 25-turbine wind energy facility.

> St. Lawrence Wind Farm, Acciona Energy, St. Lawrence County,
NY
Principal-in-Charge/Project Manager of the visual impact assessment for
a 96-turbine wind energy facility.

> Ramapo Energy Facility, Palisades Interstate Park Commission,
Ramapo, NY
Project Manager for an Article X application review for a major electric
generating station. Expert testimony provided.

> Smith’s Basin Mine, Jointa Galusha, LLC, Hartford, NY
Project Manager for the visual resource assessment for a proposed 200-
acre surface mine.

> Clinton County Solid Waste Management Facility Expansion,
Casella Waste Systems, Schuyler Falls, NY
Project Manager for the visual assessment and mitigation plan for a
proposed expansion of an existing solid waste landfill.

> Hyland Solid Waste Management Facility Expansion, Casella
Waste Systems, Angelica, NY
Project Manager for the visual resource assessment and mitigation plan
for a proposed height increase and expansion of an existing solid waste
landfill.

SARATOGA
ASSOCIATES



SARATOGA
ASSOCIATES

Landscape Architects, Architects,
Engineers, and Planners, P.C.

June 28,2013

Lawrence Hennance, Chair Town of Livingston Planning Board, and
Thomas Alvarez, Chair Town of livingston Zoning Board of Appeals
P0 Box 65
livingston, NY 12541

Re: Application of Eger Communications, Blue Hill Tower Proposal

Dear Chairmen Hermance and Alvarez:

lam writing in response to statements made in a letter dated June11, 2013 from the Munay Law Firm
(MLF) concerning Saratoga Associates April 22, 2013 letter to the Planning Board and Zoning Board of
Appeals. In the June 11 letter MLF states, “Saratoga Associates’ opinion also appears to lack exercise of
professional judgment and objectivity because it mimics-verbatim- an earlier opinion of its client, The
Olana Partnership.”

Rhetoric concerning professionalism and objectivity aside, our April 2013 report restated a brief and
well written summary of the physical dimension and antennae composition of the proposed tower. This
summary was a simple statement of facts. As stated in our report, the proposed tower will be more than
six times as wide (approximately 13 feet wide as compared to 2’-2”) at the tree line than the cunent
guyed tower. Consequently the proposed replacement tower will be more visible than the existing guyed
units which are currently directly visible within Olana’s renowned southern viewsbed.

Olana is both a State Historic Site and a National Historic Landmark. Views from Olana were and are an
essential part of its aesthetic, and any intrusions of incompatible structures into those views negatively
affect that aesthetic. With over 130,000 visitors each year. New York State has invested heavily in the
restoration of the State Historic Site over the past five years including renovation of the main house and
major clearing initiatives to reestablish important views. The New York State Department of State
(DOS) has also recognized the importance of O]ana’s viewshed through the creation of the Catskill
Olana Scenic Area of Statewide Significance (SASS).

NEW YORK CITY SARATOGA SPRINGS - SYRACUSE
443 broadway, Saratoga Springs, NY 12365
T 518 587 2550, F 518 587 2564, vi,saratogaassociates.corn
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Mr. Lawrence Hennance and Mr. Thomas Alvarez
June 28, 2013
Page 2 of 2

The self supporting Eger communications tower is directly visible from nutrerous highly visited
locations. It is front and center within Olana’s cherished southerly viewshed, and will be. more
conspicuous than the two narrow in-line guyed structures it will replace. Once again Irespectfiifly ask
the Town to consider all available alternatives to prevent or minimize visual impact on this State Historic
Site, National Historic Landmark and cultural jewel of Columbia County.

Very truly yours,
SARATOGA ASSOCIATES
LInd8c3e Aivlutts, Aidiitts, ngineen, Bnd?1nncm, P.C.

Matthew w. Mien, RJA
Principal
cc: Jeff Anzevino - Scenic Hudson

Sara Onifen - The Olana ParUierthip
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• ‘Andy Been
ActThg CommI*Ioner

NLwY0RKSThTE.
OFFiCE OF PARKS. RECREATION AND HISTORIC PRESERVATION

David A. Patènon
Governor

December 2, 2010

M. Kevin McDOnald, $upervisor
Mr. Lawreiie’Hermance, Cbair
i’lanningBoard
Town of Livingston
P0 Box 65
Livingston, NY 12541

:. Proposed ConmiunicafionTriwer
BtueHil
Livingston, Columbia County

Dear Supervisàr. McDonald and Chairman Hermance:

.Th Qfflce ofParks, Recreation and flistoric Preservation (OPRHP) has received.several
communications regarding the construOtion of a proposed 190”lattice communication
tow& on BIue’Hill in the Town ofLivingston. The tower wOuld replace two existing
10’ guyed towers currently at’this location.,’

OPRRP ‘oversees ‘the ‘operation ofthe National Historic Landmark Frederic Church home
known as QianaState Historic Site. Olana is situated roughly two miles northwest ofthe
project site in the TownófGreenport;

It is our uiderstan4iig that a new ‘application is before the Town OfLivingston’s
Planning Board This new plan would remove the.two existing guyed 1 9Cr foot towers
and replace them with a single ftee-stan4ing.’190 foot lattice toy/er. ‘This woul4 be the
same structure as proposed in 2007 at asite near this locatiQn.

Base on ‘the maeria1.4 submitted for the 2007 plan, the newly proposed replacement unit’
would be significantly more visible in the histonc viewshed Tins observation is based
on the yisüal simulations included in the March, 2008 report submitted to .OPRHP by
Vanasse Hangen Brustlin, hic. The density ofthe propOsed 190 foot free-stan4ing twer
is 4emonstrably more visible in the landscape than the exiting guyed units which areyiCwed onbehind the other frOm Olana.



• Page’2

According to tile Department of Eiivfronmental Conservation’s SEQR Randbook the.term substantially cpntiguous “is intended o cover situations whercà proposed a&ivityisnot directly. adjaceit to a sensjtive resàurce,.but is in cIoe enough proximity that itcoüld•poteutially have an impact.” As noted in oür.comments concerning th previous towerproject, it is our belief that a new tower, albeit a teplacement structure, in the southernvtewshed oftins Nattonat Historic Landmark property should be considered substantiallycontiguous and therefore a Type I action under $EQR. As such, we recommend that you• include O1’RIIP as an interested party in yOur SEQR review for this discretionary action• on the Sart ofyour Town.
‘.

• :

The viewshed from Olaiiá’hàs long been established as a signfficantcomponentGfthe.Iandmark character ofthe site. FurthermOre, th significance of the views ftomthisproperty and their well kimwh influence on Church thid his role as ne VQfAmerica’s moSt• influential landscape painters .ofthe Hudson River School Is undisputable. Thei’ere,atleast six known woTks by this American master that capture this specific vista It is ourposition that this viewshed and the impact that the new ommuuzcaton tower will haveon this legendary landsOape must be afforded a “hard look” as part of the envlronrneitalreview for this project It is the responsibility of the Lead Ageticyto insure that the fullspectrum ofenvironmental impacts i assessed as, part ofthis process;

As with the previous project, this undertaking wUl be subject to the review and approvaL•ofthe Federal Coiimunication Commission and will be subject to federalr,eview
Vpursuant to Section 106 ofthe Nationaf Historic Preservation Act The State HistoricPreservation Office within OPRHP views this new proposal as havirg a potentialAdverse Effect oii ahistoric resource, The NatiOnal Parks Service has also requestedconsulting party status for the federal review. •. • •

-

OPRJW certainly understands the needs of the community with regard to emergencycormwnications.. However, we wOuld s nglyr commend that other more reasonableaiteniatives he explored inckiding utilizing stealth technology. Ifyou’have any questions
V

V regarding our position, piCase do not hesitate to contact. Ruth.Pierpont, ow Acting beputyCommissioner for Historic Preservation, at 518-237-8643

• Sincerely,
. V

•

AndyB • V

Acting Commisioner V •
V

• cc:. Ruth Pierpdnt,Actin Deputy Commissioner for Historic Preservation
• Karen ICa fthann, Chief Counsel, OPRHP V

Linda McLean, Site Manager, Olana
‘ Sate Griffen Executive Direôtor, The Olana Partnership *

V Infinergy ‘.,
•

• •

•‘ V

Empire State Ageny’Buildiig 1 Albany New York 12238
• • S18-474-O443’Fax 518.4fl-165

• V
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Andrew M. Cuomo
Governor

.wWYDTATE
Rose Harvey

New York State Office of Parks, Commissioner
Recreation and Historic Preservation
Division for Historic Preservation
Peebles Island, P0 Box 189, Waterford, New York 12188-0189
518-237-8643
www.nysparks.com

April 18, 2013

T. Alvarez
Town ofLivingston ZBA Chair
P0 Box 65
Livingston, NY 12541
(via e-mail orny)

Larry Henance
Town of Livingston Planning Board Chair
P0 Box 65
Livingston, NY 12541
(via e-mail aely)

Re: SEQRA, FCC
New Communications Tower
Blue Hill, Livingston, Columbia County
10PR05943

Dear Messrs. Alvarez and Henance:

The Division for Historic Preservation within the Office of Parks, Recreation and
Historic Preservation (OPRHP) recently received a copy of the zoning request now before your
board for a variance for a new telecommunication tower to be constructed on Blue Hill. As you
may know, the Division has commented to your town in the past on previous versions of this
undertaking. hi addition, the State Historic Preservation Office (SHPO) within OPRHP will be
reviewing this project under the National Historic Preservation Act Section 106 as part of the
applicant’s FCC requirements.

The SHPO has been involved in the review of this proposed tower project and the
assessment of its specific affects upon Otana, the National Historic Landmark designated home
of the preeminent 1 9th centuiy American artist Frederic Church, since April 2007.

Based upon our review of the previously submitted material and the most recent visual
analysis (November 2012). we continue to strongly believe that the project will have a significant
adverse impact on the historic viewsheds associated with this preeminent historic ]andmark.



Our opinion is based on the extraordinary importance associated with the setting and
landscape of this National Historic Landmark. It is well established that Chunth used this view in
several of his works and, in fact, sited his magnificent home to take full advantage of the
sweeping vistas in all directions. The existing thin guyed towers currently blend well into the
view from Olcma in most atmospheric conditions. The recently provided simulations and plan
depict a self supporting lattice tower of the same height as the existing with a much more
pronounced silhouette in the landscape. The increased mass is then further exaggerated with the
proposed new telecommunications equipment to be hung on the structure. This new very visible
solid mass in the landscape clearly becomes a discordant focal point from the Olana vistas.

As the lead agency for this action you must take a hard look at the environmental effects
of the action. Although Olana is physically not within your jurisdiction you are nevertheless
compelled to consider the impacts of your decision on this national treasure, which will be
directly affected.

We respectfully request that your agency carefully consider the direct impact to the
Olana National Historic Landmark and explore a full spectrum of alternative options to the
action, ifyou would like to discuss our comments in more detail, please do not hesitate to contact
me at 518-237-8643.

Sincerely

1?L4
Ruth L. Pierpont
Deputy Commissioner for
Historic Preservation

cc: Sara Griffen., The Glans Partnership (via e-mail)
J. Theodore Hilscher (via e-mail)
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New Yoz& ‘Stale OfflceofPai’ics,
Reaeadon and Hlsto& Preservation
HPWIiOfl F,ed BeMoea Bumai Peebec leffind, PC BOx 189, Watwfo, Niw k 12188-0189
618.237-8843
www.nyapailct.com.

Mr. Mark Eger
Eger Communications
33EgerRoad
Hudson, NY 12534

-

Re: 190’ Sdf Suppoxting Tower
Blue HI]!, Uvingswn, Columbia County
07PR02325

Dear Mr. Bger

As you may he aware, our office has received several calls and letters regarding concerns
over theproposed construction of a second communication toweron BlueBul] in the town of
LJvingstan, Columbia County.

A review of the various materials provided to this office, which include the FEAF
prepared for the town’s SBQR process indicates that only local Site Plan Review and a ZBA
Special Pennit will be required for the project Tha raises a concern with this oflice as we were
also provided with a letter dated February 8,2007 from Nicole Dnraniaro of Vanasse Hangen
Bni5tiin. The letter notes that wThe new facility is necessary for emergency services within
Columbia County end to improve cellular coverage within the Town ofUvinpton.” The lettergoes on to state, “Based on current plafla, New York Communication Co. Omni antemise WI]] be
attached to the tower...”. Based a recent conversation with redcral Communication
Commission (FCC) these proposed uses would be subject to license/review by the FCC and as aresult would be suLject to review under the National B3storic Preservation Act of 1966 (Section
106).

Under the guidelines of the cunent Programmatic Agreement developed by the FCC with
the Advisoiy Council on Historic Preservation this office formally requests that the Area of
Potential Effect (APE) for this project be expanded to include the viewahed from Olsen, the•
National Historic Landmark home of American landscape painter, Frederick Church. The
preeminent importance of thc.vistas from this home and their direct association on the work of
this renowned American artist is undisputahle. The primary concern that will be clearly noted by
this office includes not only the construction of this new tower but also the cumulative impact
the new structure Wi]] create in conjunction with the existing tower. It is our expectation that
these issues will be addressed in the FCC Form 620 that will be prepared for this project.

‘tHotpitar’

Caro( Ash

May 30, 2007

/

A.. C.... ...l Arltin n..w’v
W Oil fACOOlOd 01t



Enc: DentiniRro Lcttev244)7
Pieipont Lettcr/4-31J.t]7

$incer1y

Hitijc Preservation Services
Coordinatcr

Cc: Philip Williams, Supcrviao
Stephen G. DelSordo, KC
Icffzey Anzevino, Scic Hudson

/
I

ii

If you should have any questions regarding the information contained in the letter I canat 51$-237..2643, ext.3263.



BEFORE THE
FEDERAL CO4tJNICATIONS COISSION

WASHINGTON, D.C. 20554

In the Matter of

EGER COMMUNICATIONS
PROPOSED REPLACEMENT TOWER,
COLUMBIA COUNTY, NEW YORK.

REPLY IN FURTHER SUPPORT OF
PETITION FOR RECONSIDERATION

Eiled by:

The Murray La Firm, PLLC
Jacoueline Phillips Murray, EsQ., Of Counsel
10 Maxwell Drive, Suite 100
Clifton Park, NY 12065
(518) 688—0755

Attorneys for Eger Cormmunioations

Date: September 20, 2013



I. Introduction

Eger Communications’ (‘Eger”) respectfully submits this

i” fur:er socort o: lts Eet_cio for eccns±oeratton of

the Commission’s August 5, 2013 letter decision on an informal

comolaint, recuirinp Eer to complete a review orocess pursuant

to Section 106 of the National Historic Preservation Act

(‘NHPA”) even though its proposed replacement of an existing

190—foot tower with a tower of the same heiaht at the same site

meets all of the criteria for exclusion from such review

pursuant to Section III (2) of the Nationwide Programmatic

Agreement for Review of Effects on Historic Properties for Certain

Undertakings Approved by the Commission (“NPA”)

II. Eger’ s Petition Should Be Granted Because It Meets The
Requirements Of 47 CFR §1/106(c).

The Corrcnission’s regulations clearly state that petitions

for reconsideration may be granted where (1) the Commission or

designated authority determines that consideration of the facts

or arguments relied on is required in the public interest; or

(2) the petition relies on facts or arguments which relate to

events which have occurred or circumstances which have changed

“Eger Communications, Inc.” is the entity named by the
Commission in its August 5, 2013 letter decision. However, Eger
Communications is a New York general partnership.
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since the last opportunity to present such matters to the

Commission.

Contrary to the ocoonects’ claims, such facts and arguments

have been presented in this Petition to warrant reconsideration.

By email dated October 7, 2011, the Commission declared

that the pleading cycle on the opponents’ informal complaint was

complete. Eger requested an opportunity to Surreply, which

resulted in the pleading cycle being completed on October 24,

2011.2 After the pleading cycle was completed, the Commission

received numerous letters from public safety agencies that

needed the replacement tower to support upgrades to their

antiquated and unreliable public safety communications systems.3

Further, on January 11, 2013 — also after the pleading cycle was

completed -— such public safety agencies joined Eger’s

Apolication for the replacement tower.

Given that the public safety agencies letters and status as

Co—Applicants for this project occurred after the Commission

declared the pleading cycle complete, the Commission did cot

afford the public safety agencies an opportunity to be heard on

the informal complaint and, as a result thereof, did not take

See Exhibit A — Electronic mail From the Commission (Donald
Johnson) dated October 11, 2011.

See Exhibit ‘NC” to Eger’s Petition for Reconsideration
dated August 30, 2013.
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into consideration the interests of the public safety agencies

in deciding the informal complaint. This is perhaps best

confirmed by the Commission’s August 5, 2013 decision on the

Informal complaint, which makes no mention whatsoever of the

public safety agencies’ need for the realacement tower, their

ricten pleas to the Commission and their status as Cc—

Applicants with Eger. Indeed, the Commission’s August 5, 2011

decision expressly states it was made “a]fcer reviewing all of

the pleadings” only.

Eor this reason alone, it is respectfully submirted that

the instant Petition should be granted so that the Commission

affords the Co-Applicant public safety agencies an opportunity

to be heard, and considers the facts and arguments rhao may -e

asserted by the Co-Applicant public safety agencies.

In addition, the Commission’s regulations provide another

independent basis for granting this Petition: that consideration

of the facts or arguments relied on in the Petition is “required

in the public interest” (47 CER §1.106[c] [2]). As documented by

the letters submitted to the Commission by the Co-Applicant

public safety agencies after the pleading cycle ended,4 it is

clearly in the public interest to consider the Co-Applicant

Id.
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public safety agencies’ need for the replacement tower, and the

consequences to public safety in the event that construction of

the replacement tower is delayed or prohibited. Indeed, the

Commission and the Advisory Council on Historic Preservation

intended the NPA’s replacement tower exclusion to Dromote

collocation and “facilitate the timely deployment of service./D

It is respectfully submitted that the Commission should

grant this Petition so that it may consider the public interest

in timely oeploying the Co-ApplIcant puotic sa:ety agencies’

000Lmunications system upgrades and one bene:it of coliocatng

the equipment for such upgrades on the replacement tower, and

the potentially dire consequences of failing to do so.

III. The Proposed Tower Is A “Replacement Tower”
As Defined In The NPA

The opponents erroneously claim that the NPA does not

define what constitutes a “replacement tower” that is excluded

from Section 106 review. Quite to the contrary, the NPA Section

III (H) orovides a very clear definition of what constitutes a

“replacement tower”:

Construction of a replacement for an existing
communications tower and any associated excavation

See In the Matter of Nationwide Programmatic Agreement
Regarding the Section 106 National Historic Preservation Act
Review Process, FCC Report and Order adopted Sept. 9, 2004 at
pg. 15.
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that does not substantially increase the size of the
existing tower under elements 1—3 of the definition as
defined in the Collocation Agreement (see Attachment 1
of this Agreement, Stipulation l.c.1—3) and that does
not expand the boundaries of the leased or owned
property surrounding the tower by more than 30 feet in
any direction or involve excavation outside these
expanded boundaries or outside any existing access or
utility easement related to this site. For towers
constructed after March 16, 2001, this exclusion
applies only if the tower has completed the Section
106 review process and any associated environmental
reviews required by the Commission’s rules.6

Consistent with the definition provided in NPA Section

111(B), Eger proposes “construction of a replacement for an

existing cowsnunications tower” being the existing 190—foot twin

lattice tower. Eger’s proposed tower “does not substantially

increase the size of the existing tower under elements 1-3 of

the definition as defined in the Collocation Agreement (see

Attachment 1 of this Agreenent, Stipulation 1.c.1—3)” because it

is the same height of the existing tower. Eger’s proposed tower

also “does not expand the boundaries of the leased or owned

property surrounding the tower by more than 30 feet in any

direction or involve excavation outside these expanded

boundaries or outside any existing access or utility easement

related to this site” because it is proposed 5 feet from the

existing tower at the very same site. Finally, the existing

6 See NPA Section III (B] at pg. B—B.
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tower was not built “after March 16, 2001” and, in any event,

the New York State Historic Preservation Office has determined

that the existing tower “will have No Impact upon cultural

resources in or elipible for inclusion in the Stare or National

Recister of Historic Places. 1,7

insofar as Eger’s proposed reciacement tower falls scuarely

within the plain definition prescribed by NPA Section III (B)

it is excluded from Section 106 review thereunder.

Although the opponents attempt to characterize the

replacement tower as an “alternative” tower, there is simply no

characterization of the replacement tower that can overcome its

ability to meet the NPA’s definition of a replacement tower.

Similarly, the opponents’ statement of opinion about the

replacement tower’s visibility is of no probative value

whatsoever. Aside from being mere opinion, nothing in the NPA

affords an exception from the replacement tower exclusion due to

alleged visibility. Eurther, to the extent that the opponent’s

object to the replacement tower because it will have greater

structural capacity and will support additional collocation, it

must be noted that the Commission and Council contemplated that

replacement towers would have to be stronger and would support

/ See NY SHPO’s Seotember 28, 1992 determination, attached as
Exhibit “B” to the Petition for Reconsideration.
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additional collocation and nevertheless agreed to exclude them

per NPA Section III (3), reasoning as follows:

Ne adopt the replacement tower exclusion. Similar to
collocations, strengthened structures may reduce the
need for more towers by housing up to two, four or
more addit±onal antennas.8

In sum, Eger’s proposed tower is clearly a “replacement”

tower as that term is unambiguously defined in the NPA.

Accordingly, we respectfully submit that the Coccmission should

grant the Petition and decide that the Eger replacement tower is

excluded from Section 106 review per NPA Section III (3)

IV. The NPA Replaces the Council’s Rules

The NPA unequivocally provides that it “constitutes a

substitute for the Council’s rules with respect to certain

Commission Undertakings.”5 Similarly, the Council’s rules

provide that “[c]ompliance with the procedures established by an

approved programmatic agreement satisfies the agency’s section

106 responsibilities for all individual undertakings of the

program covered by the agreement until it expires or is

terminated.. Here, the opponents do not dispute Eger’s

8 See In the Matter of Nationwide Programmatic Agreement
Regarding the Section 106 National Historic Preservation Act
Review Process, CC Report and Order adopted Sept. 9, 2004 at
pg. 18.

See NPA at pg. 3-2.
10 See 36 CER §800.14(b) (2) (iii).
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compliance with the NPA procedures, because they cannot.

Rather, the FCC /NEPA Screening Report prepared by Eger’ s

professional consultant documents that Eger fully complied with

NPA procedures in determining that the replacement tower is

excluded from Section 106 review per NPA Section 111 (B)

To somehow avoid the NPA and the regulations pursuant to

which it was executed, the opponents cite a separate and

distinct section of the Council’ s regulations that sets forth a

process for “exempted categories.”2 Review of Section 800.14 of

the Council’s regulations in its entirety demonstrates that each

subsection thereof establishes six (6) mutually exclusive

“federal agency program alternatives” at subsections (a) , (b)

(c), (d), (e) and (f), each with their own procedures for

implementation. The NPA expressly states chat it was

implemented pursuant to subsection (b) of Section 800.l4.’ As

such, the provisions of subsection (c) of Section 800.14 cited

by the opponents are inapplicable because that subsection

implements a different independent “federal agency program

alternative.” This regulatory framework is further confirmed by

the Council’s explanation of Section 800.14:

II See The FCC/NEPA Screening Report is at Exhibit “A” to
Eger’s Petition for Reconsideration.
12

See 36 CER 800.14(c).
See NPA at pg. B—2.
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Section 800. 14 of the ACH?’ s reouat ions lays out a
variety of methods available to federal agencies to
meet their Section 106 obligations. Each of these
alternatives allows federal agencies to tailor the
Section 106 process to meet tnelr needs.’4

Eina1iy, the opponents’ callously claim that the input of

Columbia County’s public safety agencies ‘is not necessary.” In

its Report and Order on the NPA, the Commission made it clear

that the interests of public safety are absolutely relevant,

finding as follows:

[W]e find, on balance, that the measures described
herein will relieve unnecessary regulatory burdens and
therefore will promote public safety and consumer
interests, consistent with our deregulatory
tnct:atrves.

‘The Comrp.ission further determined that “the standard of

review the [NPA] must provide is not one of perIection but one

of reasonableness, taking into account both the likelihood that

adverse effects will not be considered in some instances and the

overall benefits to be obtained from streamlining measures)

Consistent with the NPA’s intent, the overall benefits to be

14 See The Council’ s website at http: //www. achc. qov/poqalt/.
See In the Netter of Nationwide Proorammatic Agreement

Regarding the Section 106 National Historic Preservation Act
Review Process, ECC Report and Order adopted Sept. 9, 2004 a:
og.9, paragraph 20.

Id. at pg. 10, paragraph 21
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obtained from the NPA’s streamlining measures can only be fully

considered upon affording Columbia County an opportunity to be

heard and gathering input from Columbia County’s public safety

agencies about their imminent need for the replacement tower.

V. Conclusion

For the reasons set forth above, Eger respectfully requests

that the Commission grant its Petition and, upon

reconsideration, determine that the Eger replacement tower is

excluded from Section 106 review pursuant to NPA §111 (B)

Respectfully submitted,

By

Jacpueline Phillips Murray, Esq.
The Murray Law Firm, PLLC
10 Maxwell Drive, Suite 100
Clifton Park, NY 12065
(518) 688—0755

Attorneys for Eger Communications, Inc.

Date: September 20, 2013

Exhibit A: Electronic Mail dated 10/7/li
from FCC (D. Johnson)
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Jacqueline Murray

From: Donald Johnson <Donald.Johnson©fcc.gov>
Sent: Tuesday, October II, 2011 2:38 PM
To: bob gagen; John W. Caifry; Dan Abeyta
Cc: Stephen Delsordo; sgriffen@olana.org; Sarah Price; Janzevino@scenichudson.org;

Jacqueline Murray
Subject: RE: Eger Tower Project, Town of Livingston, New York

Thank you for your e-mail, Your response limited to new issues is due October 24, 201 1.

FCC Spectrum Competition and Policy Division

From: bob gagen [mailto:boaeenCyahoo,coml
Sent: Tuesday, October 11, 2011 2:19 PM
To: Donald Johnson; John W. Caifry; Dan Abeyta
Cc: Stephen Delsordo; scrien’olana,om; Sarah Price; 2anzevinoscenichudson.oro; Jacqueline Phillips Murray
Subject: RE: Eger Tower Project, Town of Livingston, New York

Dear Mr. Johnson:

Please accept this email as confirmation of your conversation with Jacqueline Murray of this date. You agreed to grant
our client, Eger Communications, until October 24, 2011 within which to submit a Sur Reply to the Reply letter of Caifry &
Flowers dated 10/07/11. We will be responding only to new issues raised in their reply.

By a copy of this email I am notifying all parties.

Very truly yours,

Robert J. Gagen, Esq.
424 Warren St.
Hudson, NY 12534
518-828-5554
fax: 518-828-2685

This e-mail transmission and/or documents accompanying it may contain confidential information belonging to Robert J.
Gagen, which is protected by the attorney-client or work-product privileges. The information is intended only for the use of
the individual or entity named on this sheet. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, or the taking of any action in reliance on the contents of this information is strictly
prohibited. I have taken precautions to minimize the risk of transmitting software viruses, but I advise you to catty out your
own virus checks on any attachment to this message. I cannot accept liability for any loss or damage cause by software
viruses. If you have received this transmission in error, please immediately notify us by telephone to arrange for return of
the documents.

On En, 10/7/11, Donald Johnson <Donatd.Johnson(Efcc.aov> wrote:

From: Donald Johnson <Don.ald.Johnsonfcc,ov>
Subject: RE: Eger Tower Project, Town of Livingston, New York
To: “John W. Caifty” <jcaftrvtJcaffryiawoffce.com>, “Dan Abeyta” <Dan.Abe’4a.fcc.pov>
Cc: “Stephen Delsordo’ <stephen.delsordoifcc.oov>, sariffenPoiana.oro, “Sarah Price” <SPriceoanaoro>,
Janzevinotscenichudson.oro, bqaoenc&yahoo.com
Date: Friday, October 7, 2011, 4:47 PM

The FCC received your response to the opposition. The pleading cycle is complete.



Don Johnson
202-41 8-7444

From: John W. Caifry [mailto:1caffR’ccaffrvlawofficecom1
Sent: Friday, October 07, 2011 4:36 PM
To: Dan Abeyta
Cc: Donald Johnson; Stephen Delsordo; snriffenolanaom; Sarah Price; Janzevinoscenichudson.org;
baaaen(yahoo.corn
Subject: Eger Tower Project, Town of Livingston, New York

Dear Mr. Abeyta:

Attached is the Reply of Scenic Hudson, Inc. and The Diana Partnership in the above-referenced matter, together with the
two attachments thereto.

Hard copies are being mailed to you and to Mr. Gagen, and to other interested parties.

Sincerely,

John ‘N. Caffry

This e-mail is sent by a law firm and may contain information that is privileged or confidential. If you are not the intended
recipient, please delete the e-mail and any attachments and notify us immediately.

John ‘N. Caifry
Attorney at Law
Caifry & Flower
100 Bay Street
Glens Falls, NY 12801
518-792-1582
Fax: 518-793-0541

lcaffrvcafirvlawofrIce.com

To ensure compliance with requirements imposed by the IRS, we inform you, that unless otherwise indicated, any tax
advice contained in this communication (including any attachments) was not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code, or (ii) promoting. marketing,
or recommending to another party any tax -related matter addressed herein.

No virus found in this message.
Checked by AVG - www.av. corn
Version: 2012.0.1831 / Virus Database: 2090/4546 - Release Date: 10/il/li
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF COLUMBIA

SCENIC HUDSON, INC. THE SCENIC HUDSON
LAND TRUST, INC., and THE OLANA PARTNERSHIP,

Petitioners,
DECISION/ORDER

Index No. 645413
-against- RJL No. 10-13-04g3

Richard Mott, J.S.C.

TOWN OF LIVINGSTON PLANNING BOARD, EGER
COMMUNICATIONS, and BLUE HILL FRUiT FARMS,
INC.,

Respondents.
—----U—

—

Motion Return Date: Final submission July 10 2014

APPEARANCES:

EtLtioners: Claudia K Braymer, Esq. I
--U’Caffiy & FIoweT

l003ayStreet
Glens Falls, NY 12801 rn

Resuondents; Jacqueline Phillips Murray,Esq. rr

The Murray Law Firm, PLLC
10 Maxwell Drive, Suite 100
Clifton Park, NY 12065
For Eger Communications and Blue
Hill. Fruit Farms, Inc.

J. Theodore Ifllscher, Esq.
Hulscher & Hilscher
The 1813 Courthouse
2 Franklin Street
Catskill, NY 12414
ForTown of Livingston Planning- Board
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Mott,J.

Petitioners Scenic Hudson, Inc., Scenic Hudson Land Trust, inc. and the Olana

Partnership (Petitioners) challenge the. Town of Livingston Planning Board’s Cathe ‘I’own”)

decision granting site plan approval and a special use permit authorizing Respondent Eger

Communications (Eger) to replace an existIng 190-foot tall, guyed lattice tower with a

single, wider1, self-supporting lattice tower of the same height at 170 Eger Road, Town of

Livingston, Columbia County.

y Decision/Order dated March 20, 2014, the Court denied Eger and the Town’s

motions to dismis&

Statute ofLimitations

Eger and the Town assert that the thirty day statute of limitations in Town Law

§274-a(11) bars Petitioners’ first cause ofaction. They argue that the negative State

Environmental Quality Review (SEQR) declaration was Issued on June 12,2013, and3

therefore, that the present action, filed on August 15, 2013, was not commenced within

thirty days.

Petitionerg argue that since the Planning Board Issued the negative declaration, the

site plan and special use approvals, the statute did not begin to run until July 19, 2013,

because the site plan and special use approvals were not filed until then and that this

!The proposed replacementtowerls tobe 11 feet widerat the base and 2.3 feet
wider at the top.



action was therefore timely commenced,

In North Country Citizensfor Responsible Growth, Inc. v. Town ofPotsdam Planning

Board, 39 A.D,3d 1098., 1103 (3d Dept. 2007), the Third Department wrote that since, as In

this case, the same agency first made a negative SQRA declaraUonZ and then granted site

plan approval, which were both steps in an integrated process, there was no concrete

Injury to petitioners until the site plan and special use permits Were approved and the

statute of limitations began to run upon the granting of the latter. Here, because this action

was commenced within thirty days of the filing of the specialuse permit and the site plan

approval, it was timely commenced.

The application to dismiss the first cause of action is hereby denied.

SEQR

Petltloneri Arguments

Petitioners assert that the Planning Board failed to take a “hard looku at.or make a

rational decision about the proposed tower’s visual impacts Upon OIan&s viewshed.

Specifically, Petitioners state that the Town relied upon a 1992 letter from New York State

Office of Parks, Recreation and Historic Preservation(OPRHP) finding that a sIngle guyed

tower would “have No Impact upon cultural resources in or elIgible for inclusion In the

State and National Registers of Historic Places”, but ignored OPRHP letters sent in 2010

and 2013 that the current proposed tower would be more visible than the existing towers

Although the SEQRA determination preceded the other approvals, ft remained
subject to further administrative review and was not final until the other approvals were
filed.



and w1I1 have a significant MVeTSe impact on the historic viewsheds associated wkh

Olana, and thereby RcUt short” a proper environmental review when it found that the

proposed tower would “not have an adverse impact..

Furthei Petitioners argue that because the proposed tower is structurally different

from the existing ones and has a different visual impact, it was irrational for the Town3

relying upon the 1q92 letter, to determine that the proposed tower had uno impact greater

than that of the existing tower? and that its impact was mtn1maI.’ They assert that their

visual impact assessments show that the proposed tower would be more visible than the

existing ones.

Petitioners atso argue that because the Increased visibility of the proposed tower

had “potentiar to cause a “significant adverse [visaaij Impact”, the Town should have

adopted a positive declaration and required an Environmental Impact Statement (ElS)

Moreover, Petitioners assert that the Town failed to specify in the Environmental

Assessment Form (EAF) whether the Impact to Olana was potentially significant, thereby

violating the letter and spirit of SEQR

Further, Petitioners argue that the Town violated SEQR by failing to consider ftture

impacts on the viewshed as a result of the approval In this case, by falling to follow the

requtrements of the Town Zoning Law pertaining to alternative color schemes and tower

designs, by misinterpreting the importance of Olana as a designated State Area of

Statewide Significance (SASS), thereby too narrowly defining the zone of impacl and

• reliance upon generalized community support for the project.

Finally, Petitioners argue that appropriate mitigation of the towers impacts were

-4.



not considered,

Eger’s Response

Eger asserts that the Town’s June 12, 2013 Resolution demonstrates that it

identified all of the environmental concerns raised by Petitioners, took the required “hard

look” and made a satisfactory explanation of the reasons for its determination when it

decided that the proposed replacement tower would not cause asigni ficant adverse impact

to Olana’s viewshed. Eger states that the Resolution was supported by substantial

evidence, including the visual analyses and photographic simulations of both sides and an

expert professional opinion. Further, Eger asserts that the TOwn’s choices between expert

opinions are within its discretion and that they were rational. Further, Eager avers that

Petitioners have misstated the record, in particular, with regard to submissions from

OPRHP. Finally, Eger asserts that the Town’s conclusions were based on substantial and

objective evidence and must be upheld.

Eger argues that the Town reviewed a visual impact addendum, that it properly

considered OPRHP’s 1992 letter and did flat ignore the April 18, 2013 letter. Eger denies

that an EIS was required despite the Town’s ctassI1ing the application as a Type! action

and the 2013 OPRHP letter. Eger also denies that the Town was required to consider the

future impact on the viewshed of an approval In this case or that ft misinterpreted the

importance orolana as a SASS, noting that the Tower was not in the SASS. Eger further

denies that the Town succumbed to comments by local residents.

-5-



The Thwn’s Response

The Town asserts that It complied fully with SEQRA and that its decision was

neither arbitrary nor capricious and had a rational basis Specifically, the Town states that

it created a sufficient record fOr its determination and that the Court must defer to its

conclusions. -

Discussion

Judicia1 review of a lead agency’s $EQRA determination is limited to whether the

determination was made in accordancewlth lawful procedure and whether, sibstantively,

the determination ‘was affected by an error of law or was arbitrary and capricious or an

abuse of discretion1 (CPLR §7803(d), Chinese Staff& Workers Assn. v. City ofNew York, 68

N.Y.2d 359,363; Matter ofJackson v. New York State Urban Dev Corp., 67 N,Y.2d 400, 416

(i986)’Akpan v, Koch, 75 N.Y.2d S61, 570 (1990). The Court is required to “review the

record to determine whether the agency identified the relevant areas of environmental

concern, took a ‘hard look’ at them, and made a “reasoned elaboration’ of the basis for its

determination. Id., citing Matter ofJackson v. New York State Urban Dev. carp, 67 N.Y.2d at

417w Further, an agency’s compliance With its substantive SEQRA obligations is governed

by a rule of reason and the extent to which particular environmental factors are to be

considered varies In accordance with the circumstances and nature of particular proposals.

Id.

As the Court of Appeals explained in Matter ofJacksnn v. New YorkState Urban Dcv.

Corp., 67 N.Y.2U at 417, the lead agency need not identi& and address every conceivable



environmental impact mittgating measure or alternative to sat1si’ SEQRA’s substantive

requirements and agencies have considerable latitude in evaluating environmental effects

and choosing among alternatives. The Court is not permitted to second-guess the agency’s

choice, which can be annulled only ifftls arbitrary, capricious or unsupported by

substantial evidence.

Here the record amply demonstrates that the Town identified Petitioners’ particular

environmental concerns about the impact ofthe TepJacement antenna on Olana’s viewshed.

The Planning Board’s June 12, 2013 Resolution specifically noted the potential area of

environment concern was injury to the Olana vlewshead.” In fact, the June 12, 2013

Resolutfn makes it abundantly clear that the Planning Board took the required uhard look”

at the impact of the replacement tower on Olana’s viewshed. Hence, the Resolution

specifically states in relevant part:

4. The current application seeks the replacement of the two existing towers
With one tower and so represents lowering the number of towers.

5. According to both visual impact studies received, the existing towers are
visible today from Olana. The Planning Board finds this visual impact from
Olana to be minimal. The new tower will have a similar minimal visual
impact The proposed tower location is of the same height as the existing
towers and in the same location as the existing towers. It has been suggested
by those speaking on behalf of the Olana Historic Site that because the

. / proposed tower is about 13 feet fide at the tree line (which is about 40 feet
( high), while the existing towers are each about 2 feet wide, therefore, the

visual impact of the proposed tower would be greater than the visual impact Jft
of the existing tower. However, the difference of less than 11 feet in width is
not discernible at the distance of about 2 miles away from the site to Olana...

7. The Planning Board takes notice that the proposed tower would be one of
many twentieth and twenty-first century additions to the O]aria viewslied
made since Frederic Church’s lifetime, and because there are already two
towers at the location, does not represent an increase in the number of such

-7-



addttions. There are, f the same viewshed, three radio towers. These
towers are taller than the existing/proposed towers here under review. They
are much closer to Glana, about ½ mile away. They carry lights which blink atnight. The three tcwers are visible to a much greater degree than the
proposed tower

These and other portions of the Resolution adequately demonstrate that the Town

took the requisite ‘hard look’7 at whether the replacement of the existing towers would

cause injury to the Olana vlewshed. Further, the Town’s determination was supported by

substantial evidence that included visual analyses and photographic simulations submitted

by both parties and professional opinion. The Tovm was entitled in its discretion to choose

between the conflicting expert opinions ft received3. See, e.g., Matter ofBrooklyn Bridge

Park Legal Defense Fund, Inc. v. New York State Urban Dev. carp, 50 A.D.3U 1029 (2d Dept.

2008) citing Matter ofBaIlv. New York State Dept. OffnvtL Conservation, 35 AJ13d 732,

733 (2d Dept. 2006) and Matter ofWinston v. Freshwater Wetlands Appeals Bc!., 254 A.D.2d

363, 364 (2d Dept. 1998). En fact.1 the Town was required to make the determination about

the significance of the visual Impact of the replacement tower1 and this Court is constrained

not to second-guess Its choice. See, 6 N.Y.C.R.R. 617.7; Matter ofJackson v. New York State

Urban Dey. Corp., 67 N,Y.2d at 417,Akpan v. Koch, 75 N.Y.2d at 571.

PetWoners’ arguments concerning the reference in the Resolution to the OPRHP’s

1992 but not its subsequent, 2013 letters are misplaced. As the Town points out, the New

York State Department of Environmental Conservation (NYSDEC) SEQRA Handbook

encourages review of previous significance determinations like the 1992 letter. Further,

NothIng in the record suggests that the Town’s choice to credit one expert ratherthan another was irrational in any respect.



the record demonstrates that the Town cUd not ignore O?RHP’s 2013 letter, The Town
actual]y reviewed the letter at its April 22, 2013 meeting and was subsequently informed in).

a June 11,2013 letter that OPRHP had made a factual errorybelIevIng that the propo

Tower was to bea “solid mass,” Regardless, the April, 2013 letter was submitted prior to

the visual analyses and photographic simulations the Town later received and it was

weighed in making the determination.

The Court rejects Petitioners otherarguments Contrary to Petitioners’ contentions,

the Town received and viewed a Visual EAF Addendum both in 2010 and 2013. Further, the

Town was not required to mandate that an SIS be completed because it took a hard lookat

the relevant envirGnmental concerns, determined that the project would have no

significant adverse impact and issued a negative declaration. Village afPoquatt v Cahill,. 11

A.D.3d 536k 540 (2d Dept. 2004) and cases cited. In addition, the Town Was not required to

assess the future impact on Olana’s viewshed of the approval in this case of the

replacement tower (See, 6 N.Y.C.RR 617.7), nor was its review deficient because of an

alleged failure to consider the importance of Olana’s being an SASS. To the contrary, the

Town reviewed and relied upon a 5-mile visual analysis that Included the SASS. Moeover,

the Town’s decIsion was not improperly influenced by citizen comments. The Town

receIved letters In support of both Petitioners and the project It held appropriate public

hearings. Nothing in the record supports the view that the comments improperly

influenced the Town’s decision that the replacement tower would have a minimal visual

impacL Finally, the record shows that mitigation measures and alternatives were

considered as the Town received the Visual Impact Assessment Report of Tectonic
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Engineering, requested that the applicant provide an explanation of alternative colors and
tower designs, considered the applicant’s responses to those requests, and reviewed the
visual analysis of June 11,2013.

Clearly, the TOwTI met all of its SEQRA obligations.

Zoning Law

Petitioners argue that the Town violated its Zoning Code because the applicant did
not submit all of the necessary materials to obtain an approval. Specifically, Petitioners’
assert that the applicant did not establish that the color of the tower “minimizes degree ofvisual impact”( Zoning Code 4.7(11)(a)(i)), that the Town failed to consider alternative
tower designs (Zoning Code 4.7(10), (11)), and thatthe applicant failed to provide
confirmation that the new antennas would be in compliance with federal guidelines for
electromagnetic emissions (Zoning Code 4.7(83(g))). Eger and the Town disagree.

The record compels the conclusion that the Town followed its own Zthiing Law.
With regard to the color of the tower,, the applicant wrote that the same color gray was
being used so that “there will be no discernible change in the structure color already
present in the view shed, thereby resulting in no significant visual impact due to structurecolor.” Further, the Supplemental Visual Analysis of June 11,2013 reached the conclusiQn
that an alternate color was lilcelyto be more visible and would attract viewers.

With regard to lackofconsideration of alternative designs, the same SupplementalVisual Analysis considered monopole, flagpole and simulated tree tower designs and
concluded that these would result in greater visibility.

Finally, with regard to electromagnetic emissions, the replacement tower does not
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emit electromagnetic emissions. Rather, those are emitted by the coflocators’ antennas.
Petitioners have repeatedly noted that in this proceeding they were not challenging the
approvals granted to Coliocators to place their antennas on the replacement tower.
Regardless, the application confirmed that the replacement tower would comply with
federal guidelines for electronic emissions.

Petitioners claims with regard to the Town ZonIng law are denied.
The Petition is hereby dismissed.

This constitutes the Decision and Order of this Court. The Court Is forwarding the
original Decision and Order directly to Respondent Eger’s counsel, who is required to

• comply with the provisions ofCPL.R §2220 with regard to filing and entry thereof. A
photocopy of the Decision and Order is being forwarded to alt other parties who appeared
In the action. All original motion papers are being delivered by the Court to the Supreme
Court Clerk for transmission to the County Clerk.

Dated: Ctaverack, New York
August 26, Z014

Documents Considered:
1. NotIce of Petition, dated August 15, 2013, PetitIon, dated August 15, 2013 withEthibit A, Petitioners’ Memorandum of Law, dated October 22, 2013;2. Respondent Eger’s Answer, dated May 8, 2014, Memorandum of Law, dated May 8,2014. Affidavit of Eileen Yandik, dated May 7,2014 with Exhibit A, Affidavit of Peter
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T. Sutherland, dated May?, Z014, Affidavit of Tammy Molthski, dated May 7,2014with ExhIbit A,
3. Respondent Town of LlvingstQn’s Answer, dated May 9, 2014, Memorandum of Lawof Livingston Planning Board, dated May 9,2014, Affidavit of Philip Schmidt, datedMay 9, 2014 with Exhibits A-C,,4. PetitIoners’ Reply, dated June 6,2014, Petitioner’s Reply Memorandum of Law,dated June 6, 2014;

5. Letter of Jacqueline Phillips Murray, Esq., dated June 18, 2014;
6’ Letter of Claudia K 8rayme; Esq., dated Tuly 7,2014;7, Sur-Reply Affidavit of Jacqueline Phi]lips Murray, Esq., dated July 2, 2014;8. Letter of Jacqueline Phillips Murray, Esq., dated July 8, 2014 with attachment(Record Item 20);F 9. Letter of Claudia K Braymer, Faq., dated July 9, 2014;10, Letter of J. Theodore Hllscher, Esq., dated July 22, Z014.
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Tel:f518) 666-0755 • Fax:(518) 666-0297
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October 24, 2014

VIA UPS COURIER

Marlene H. Dortch, Secretary
Federal Communications Commission
Office of the Secretary
9300 East Hampton Drive
Capitol Heights, MD 20743

Re: Application for Leave to Amend Petition for Reconsideration
Eger Communications, Inc.
Proposed Replacement Tower, Columbia County, New York

Dear Ms. Dortch:

On behalf of Eger Communications, Inc., please find enclosed for filing an
original and four (4) copies of the Application for Leave to Amend Petition for
Reconsideration.

Should you have any questions or comments, please do not hesitate to contact me.
Thank you for your attention to this matter.

Very truly yours,

THE MuRRAY LA mM, PLLC

obJLLf2e/kLAJ(

Jacquelme Phillips Murray
jprn@tliernurravtawflrrn. corn

JPM/lb
Enclosure
cc (w/ encL): Mark Eger

John Bonafide
John Caffry, Esq.
Donald Johnson
Jeffrey Steinberg
Daniel Abeyta
Stephen Delsordo



Received & Inspected

STATE OF NEW YORK )
OCT 272014

) ss.:
COUNTY Of SARATOGA) FCC Mail Room

Lisa M. Baehr, being duly sworn, deposes and says that she is over the age of eighteen
(18) years and resides in Delanson, New York; that she served the Petition for Reconsideration
upon the following on October 24, 2014, at following place in the following manner:

Marlene H. Dortch, Secretary
federal Communications Commission

Office of the Secretary
9300 East Hampton Drive

Capitol Heights, MD 20743

by depositing a true and correct original of the same properly enclosed in a post-paid wrapper in
the official depository maintained and exclusively controlled by United Parcel Service at 10
Maxwell Drive, Clifion Park, New York, directed to said person, and said person not appearing

by attorneys, at said address mentioned above, that being the address designated for that purpose
upon the last papers served in this action or the place where the above then resided or kept
offices, according to the best information which can be conveniently obtained.

LisaM. Baehr

Sworn to before me this
24” day of October, 2014.

y Public

JANE E. CORBEL
Notary Public, State of New YorkQualified in Saratoga County

Commission ExPires.i_4fc’/IS.

The Murray 1..aw Firm, PLLC . 10 Maxwell Drive, Suite 100, Clifton Park, New York 12065 . (518) 688-0755



Received & Inspected

OCT 272074
STATE OF NEW YORK }

) ss.: FCC Mail Room
COUNTY OF SARATOGA }

LISA M. BAEHR, being duly sworn, deposes and says that she is over the age of
eighteen (18) years and resides in Delanson, New York; that she served the Petition for
Reconsideration upon the following on October 24, 2014, at following place in the following
manner:

John A. Bonafide, Director
Division for Historic Preservation
New York State Dept of Parks and Recreation
P.O. Box 189
Waterford, NY 12182-0189

John W. Caffry, Esq.
Caffly & Flower
100 Bay Street
Glens Falls, NY 12801

Jeffrey S. Steinberg, Deputy Chief
Spectrum and Competition Policy Division
Wireless Telecommunications Bureau
Federal Communications Commission
445 1 2th Street SW
Washington, DC 20554

Daniel Abeyta, Assistant Chief
Spectrum and Competition Policy Division
Wireless Telecommunications Bureau
Federal Communications Commission

12’ Street SW
Washington, DC 20554

Stephen Delsordo
Spectrum and Competition Policy Division
Wireless Telecommunications Bureau
federal Communications Commission
445 12” Street SW
Washington, DC 20554

Donald Johnson
Spectrum and Competition Policy Division
Wireless Telecommunications Bureau
Federal Communications Commission

2h Street SW
Washington, DC 20554

by depositing a true and correct copy of the original of the same properly enclosed in a post-paid
wrapper in the official depository maintained and exclusively controlled by the United States
Postal Service at 10 Maxwell Drive, Clifton Park, New York, directed to said persons, at said
addresses respectively mentioned above, that being the addresses within designated for that
purpose upon the last papers served in this action or the place where the above then resided or
kept offices, according to the best information which c e conveniently obtained.

k%C4L
isa M. Baehr

Sworn to before me this

o Public JANE E. CORBEIL
Notary Ptiic. State of New York

.:-oc County
k.

Commission Expires ‘

The Murray t.aw Firm, PLLC. 10 Maxwell Drive, Suite 100, Clifton Park, New York 12065• (518) 688-0755
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EGER COMMUNICATIONS
PROPOSED REPLACEMENT TOWER,
COLUMBIA COUNTY, NEW YORK.

APPLICATION FOR LEAVE TO AMEND
PETITION FOR RECONSIDERATION

Filed by:

The Murray Law Firm, PLLC
Jacqueline Phillips Murray, Esq., Of Counsel
10 Maxwell Drive, Suite 100
Clifton Park, NY 12065
(518) 688—0755

Attorneys for Eger Communications

Date: October 24, 2014



I. Introduction

BY Decision/Order dated August 26, 2014 (the “State Court

Decision”), New York State Supreme Court, Columbia County,

dismissed a proceeding by Scenic Hudson, Inc., The Scenic Hudson

Land Trust, Inc. and The Diana Partnership (collectively, the

“Opponents”) against the Town of Livingston Planning Board, Eger

Communications (“Eger”), and Blue Hills Fruit Farms, Inc.,

challenging certain municipal approvals awarded to Eger to

replace two (2) 190—foot guyed lattice towers with a single

self—supporting lattice tower of the same height and at the same

site (the “Replacement Tower”). A copy of the State Court

Decision is attached hereto as Exhibit “A”.

Pursuant to 47 CFR §1.106(f), Eger respectfully requests

that the Commission grant Eger leave to supplement its Petition

for Reconsideration dated August 30, 2013 (the “Petition”) to

include the State Court Decision.

II. Procedural History

By letter dated April 5, 2011, the Opponents filed an

informal complaint with the Federal Communications Commission

(the “Commission”) against Eger seeking a determination by the

Commission that Eger’s proposed Replacement Tower is subject to

2
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Section 106 review of the National Historic Preservation Act

(“NHPA”)

By letter dated August 29, 2011, Eger opposed the informal

complaint, explaining that the proposed Replacement Tower is

expressly excluded from Section 106 review pursuant to Section

III (3) of the Nationwide Programmatic Agreement for Review of

Effects on Historic Properties for Certain Undertakings Approved

by the Commission (“NPA”) . Specifically, NPA Section III (B)

provides that replacement towers falling within the below

criteria are “excluded from Section 106 review by the SHPO/THPO,

the Commission and the Council and, accordingly, shall not be

submitted to the SHPO/THPO for review:”

Construction of a replacement for an existing
communications tower and any associated excavation
that does not substantially increase the size of the
existing tower under elements 1—3 of the definition as
defined in the Collocation Agreement (see Attachment 1
of this Agreement, Stipulation 1.c.1-3) and that does
not expand the boundaries of the leased or owned
property surrounding the tower by more than 30 feet in
any direction or involve excavation outside these
expanded boundaries or outside any existing access or
utility easement related to this site. For towers
constructed after March 16, 2001, this exclusion
applies only if the tower has completed the Section
106 review process and any associated environmental
reviews required by the Commission’s rules.’

‘ See NPA Section III [B] at pg. 3-8.

3
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By letter dated August 5, 2013 (the “FCC decision”), the

Commission directed Eger to complete a Section 106 review

process for the Replacement Tower, without resolving whether the

proposed Replacement Tower falls within the NPA’s replacement

tower exclusion. Rather, the Commission cited “unique

circumstances” as rendering Section 106 review necessary in

respect to the Replacement Tower.

On August 30, 2013, Eger filed a Petition for

Reconsideration seeking reversal of the FCC decision.

Just prior to the issuance of the FCC decision, on July 12,

2013, the Town of Livingston awarded Eger with the municipal

approvals necessary to install the Replacement Tower. The

Opponents challenged such approvals by filing an Article 78

Petition (the “State Court Petition”) in New York State Supreme

Court, Columbia County, naming Eger as a Respondent as well. At

issue in the State Court Petition, was whether the Town of

Livingston failed to “take a hard look” at or make a rational

decision about the Replacement Tower’s visual impact upon the

viewshed of the Olana State Historic Site (“Olana”), located

approximately 2 miles from the existing 190—foot towers where

the Replacement Tower of the same height is proposed.

4
Eger Communications
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In the State Court Decision, New York State Supreme Court

made the following findings: (1) that the Town of Livingston

Planning Board did indeed take a “hard look” at the potential

impact of Eger’s proposed Replacement Tower upon the Olana

viewshed; and (2) that said Planning Board was justified in

making a determination that the proposed Replacement Tower would

not have an adverse impact on the Olana viewshed. Based upon

such findings, the Court dismissed the Opponents’ State Court

Petition, thereby upholding the Planning Board’s determination

that Eger’s proposed Replacement Tower would have no adverse

impact upon the Olana viewshed.

III. The State Court Decision Is A New Fact That Merits
Inclusion In The Record On Eger’s Petition For
Reconsideration

A supplemental and/or amended petition may be filed greater

than 30 days after the FCC Decision upon an application for

leave to file setting forth the grounds therefore. 47 CFR §

1.106(f). In the present case, leave to file a supplemental

and/or amended petition to include the recent State Court

Decision is warranted for a number of reasons. First, the State

Court Decision answers the question of whether the Replacement

Tower will have an adverse impact upon the Olana viewshed. This

issue was raised in the FCC Decision where the Commission stated

5
Eger Communications
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that the potential risk that the proposed Replacement Tower

would have a “significantly greater visual intrusion than the

existing guyed towers” was a unique circumstance giving rise to

the Commission’s decision to require a Section 106 review of the

Replacement Tower. On this point, however, the State Court

Decision is instructive. In upholding the Town of Livingston’s

determination that the Replacement Tower would not have a

discernible impact upon the Olana viewshed, the State Court held

that the Town of Livingston Planning Board’s findings were

supported by “substantial evidence that included expert

opinions, visual analyses and photographic simulations submitted

by both parties.” As such, the State Court Decision assesses

and, more importantly, negates based on “substantial evidence”

any potential risk of visual impact cited in the FCC Decision.

Second, the State Court Decision was issued just recently

and, therefore, was not available at the time Eger’s Petition

for Reconsideration was filed. Notably, the Opponents opposed

the initial Petition for Reconsideration, in part, on grounds

that no new facts were alleged that were not present at the time

of the FCC’s Decision.2 Clearly, the State Court Decision

holding that there is substantial evidence that the proposed

2 See Opponents’ Opposition to Petition for Reconsideration dated September
12, 2013 at page 4, stating that “Eger’s Petition relies upon old facts and
arguments that were, or could have been brought before the FCc”.
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Replacement Tower will not have an adverse visual impact on

Olana constitutes exactly such a new fact.

IV. Conclusion

For the reasons set forth above, Eger respectfully requests

that the Commission grant Eger leave to supplement its Petition

for Reconsideration with the recent State Court Decision.

Jacqueline Phillips Murray, Esq.
The Murray Law Firm, PLLC
10 Maxwell Drive, Suite 100
Clifton Park, NY 12065
(516) 688—0755

Attorneys for Eger Communications

Date: October 24, 2014
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APPLICATION FOR LEAVE TO .NEND

PETITION FOR RECONSIDERATION

EXHIBIT “A”



SUPREME COURT OP THE STATE OF NEW YORK
COUNTY OF COLUMBIA

SCENIC HUDSON, INC., THE SCENIC HUDSON
LAND TRUST, INC., and THE OLANA PARTNERSHIP,

Petitioners,
DECISION/ORDER

Index No. 6454—13
-against- RJL No. 10-13-0493

Richard Mott J.S.C.

TOWN OF LIVINGSTON PLANNING BOARD, EGER
COMMUNICATiONS, and BLUE HILL FRUIT FARMS,
INC.,

Respondents.

Motion Return Date: Final submission July 10, 2014

APPEARANCES:

E.titioners: Claudia K Braymer, Esq.
Caffiy&Flower
100 Bay Street -

Glens Falls, NY 12801 CD ij fli
;;

Resnopdents: Jacqueflne Phillips Murray, Esq. rn

The Murray Law firm, PLLC
10 Maxwell Drive, Suite 100
Clifton Park, NY 12065
For Eger Communications and Blue
MIII. Fruit Farms, Inc.

J. Theodore Hulscher, Esq.
Hilscher & Hilscher
The 1813 Courthouse
2 Franklin Street
Catskill, NY 12414
ForTown of Livingston Planning Board
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Mott, J

Petitioners Scenic Fludson, Inc., Scenic Hudson Land Trust, Inc. and the 0]ana

Partnership (Petitioners) challenge the. Town ofLivingston Planning Board’s (athe Town”)

decision granting site plan approval and a special use permit authorizing RespondeTit Eger

Communications (Eger) to replace an existing 190-foot tall, guyed lattice tower wIth a

single, widert, self-supporting lattice tower of the same height at 170 Eger Road, Town of

] Livingston, Columbia County.

ByDecisionJorder dated March 20, 2014, the Court denied Eger and the TowWs

motions to dismiss.

Statute ofLimitations

Eger and the Town assert that the thirty day statute of limitations in Town Law

§274-a(il) bars Petitioners’ first cause ofaction. They argue that the negatIve State

Environmental Quality Review (SEQR) declaration was issued on June 12, 2013, and,

therefore, that the present action, filed on August 15 2013, was not commenced within

thirty days

Petitioners argue that since the Planning Board Issued the negative declaration, the

site plan and special use approvals, the statute did not begin to run until Ju]y 19, 2013,

because the site plan and special use approvals were not filed until then and that this

1The proposed replacementtower Is to bell feet wider at the base and 2.3 feet
wider at the top.



action was therefore timely commenced.

In North Countiy Citizensfor Responsible Growth, Inc. v. Town ofPotsdam Planning

Board, 39 kD.3d 1098, 1103 (3d Dept. 2007), the Third Department wrote that since, as In

this case, the same agency first made a negative $BQRA declarationz and then granted site

plan approval, which were both steps in an integrated process, there was no concrete

Injury to petitioners until the site plan and special use permits Were appToved and the

statute of limitations began to run upon the granting of the latter. Here, because this action

was commenced within thirty days of the filing of the specialiise permit and the site plan

approval, it was timely commencecL

The application to dismiss the first cause of action is hereby denied.

SEQR

Petitioners1 Arguments

Petitioners assert that the Planning Board failed to take a “hard look” at or malce a

rational decision about the proposed tower’s visual impacts upon Olana’s viewshed,

Specifically. Petitioners state that the Towi relied upon a 1992 letter from New York State

Office of Parks, Recreation and Historic Preservation(OPRHP) finding that a single guyed

tower would “have No Impact upon cultural resources in or eligible. for inclusion In the

State and National Registers of Historic Places”, but ignored OPRHP letters sent in 2010

awl 2013 that the current proposed tower would be more visible than the existing towers
r—_____-_

2Although the SEQRA determfnation preceded the other approvals, It remained
subject to further administrative review and was not final until the other approvals were
Wed.



and W111 have a significant adverse impact on thhisto;1c viewsheds associated w1th

Olana, and thereby cut short” a proper environmental review when it found that the

proposed tower would “not have an adverse impact”.

Further, Petitioners argue that because the proposed tower is structuralLy different

from the existing ones and has a different visual impact, it was irrational for the Town,

relying upon the 1q92 letter, to determine thatthe proposed tower had uno impact greater

than that ofthe existing tower? and that its impact was umtn1maL They assert that their

visual impact assessments show that the proposed tower would be more visible than the

existing ones.

Petitioners atso argue that because the Increased visibility of the proposed tower

had “potential” to cause a “significant adverse [visaa]j Impact”, the Town should have

adopted a positive declaration and required an. Environmental Impact Statement (EIS).

Moreover, Petitioners assert that the Town failed to specify in the Environmental

Assessment Form (EAF) whether the Impact to Olana was potentially significant, thereby

violating the letter and spirit of SEQR

Further, Petitioners argue that the Town violated SEQR by failing to consider future

impacts on the viewshed as a result of the approval In this case, by falling to follow the

requirements of the Town Zoning Law pertaining to alternative color schemes and tower

designs, by misinterpreting the Importance of Olana as a designated State Area of

Statewide Significance (SASS), thereby too narrowly defining the zone of impact and

reliance upon generalized community support for the project.

Finally, Petitioners argue that appropriate mitigation of the towers. impacts were
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not considered.

Eger’s Response

Eger asserts that the Town’s June 12, 2013 Resolution demonstrates that it

identified all of the environmental concerns raised by Petitioners, took the required “hard

1ook and made a satisfactory explanation ofthe reasons far its determination when It

decided that the proposed replacement tower would not cause a significant adverse impact

to Olana’s viewshed. Eger states that the Resolution was supported by substantial

evidence, including the visual analyses and photographic simulations of both sides and an

ecpert professional opinion. Further Eger asserts that the TOwn’s choices between expert

opinions are within its discretion and that they were rational. Further,.Eager avers that

Petitioners i.ave misstated the record, in particular, with regard to submissions from

OPRH?. Finally, Eger asserts that the Town’s conclusions were based on substantial and

objective evidence and must be upheld.

Eger argues that the Town reviewed a visual impact addendum, that it properly

considered OPRHP’s 1992 letter and did not ignore the April 18, 2013 letter. F.ger denies

that an EIS was required despite the Town’s ctassi1ying the application as a Type I action

and the 2013 OPRH? letter. Eger also denies that the Town was required to consider the

future impact on the viewahed of an approval In this case or that it misinterpreted the

importance of Olana as a SASS, noting that the Tower was not in the SASS. liger further

denies that the Town succumbed to comments by local residents.



The Town’s Response

The Town asserts that It complied fully with SEQRA and that its decision was

neIther arbitrary nor capricious and had a rational basis. Specifically, the Town states that

it created a sufficient record fOr its determination and that the Court must defer to its

conclusions. -

Discussion

Judiciai review of a lead agency’s SEQRA determination is limited to whether the

determination was made in accordance-with lawful. procedure and whether, substantively,

the determination ‘was affected by an error of law or was arbitrary and capricious or an

abuse of discretion’ (C?LR §7803(d), Chinese Staff& Workers Assn. v city ofNew York, 68

N.Y.2d 359,363; Matter ofJackson v. New York State Urban Dev Corp., 67 N,Y.2d 400, 416

(1986).”Akpan i Koch, 75 N.Y.2d 561,570 (1990). The Court is required to ‘review the

record to determine whether the agency identified the relevant areas of environmental

concern, rook a ‘hard look’ at them, and made a “reasoned elaboration’ of the basis for its

determination. Id., citing Matter ofJackson v. New York State Utban Dcv, Carp, 67 N.Y.2d at

417, Further, an agency’s compliance with its substantive SEQRA obligations is governed

by a rule of reason and the extent to which particular environmentai factors are to be

considered varies In accordance with the circumstances and -nature ofparticular proposals.

Id.

As the Court of Appeals explained inliatterofJackson v. New YorkState Urban Dev.

Corp., 67 N.Y.2U at 417, the lead agency neect not identifr and address every conceivable



environmental tmpact mitigating measure or alternative to satlsl3, SEQRATs substantive

requirements and agencies have considerable latitude in evaluating environmental effects

arid choosing among alternatives. The Court is not permitted to second-guess the agency’s

choice, which can be annulled only If it Is arbItrary, capricious or unsupported by

substantial evidence.

Here the record amply demonstrates that the Town identified Petitioners’ particular

environmental concerns about the Impact ofthe replacement antenna on Olana’s viewshed,

The Planning Board’s June 12, 2013 Resolution specifically noted the potential area of

environment concern was injury to the Olana ylewshead.” In fact, the June 12, 2013

Resolution makes it abundantly clear that the Planning Board took the required ahard look’

at the impact of the replacement tower on Olana’sviewshed. Hence, the Resolution

specifically states in relevant part:

4. The current application seeks the replacement of the two existing towers \
with one tower and so represents lowering the number of towers.

5. According to both visual impact studies received, the existing towers are
visible today from Olana. The Planning Board finds this visual impact from
Olana to be minimal. The new tower will have a similar minimal visual
impact. The proposed tower location is of the same height as the existing
towers and in the same location as the existing towers. It has been suggested
by those speaking on behalf of the Olana Historic Site that because the

.. / proposed tower Is about 13 feet ftda at the tree line (which is about 40 feet
high), while the existing towers are each about 2 feet wide, therefore, the
visual impact of the proposed tower would be greater than the visual impact ij-
of the existing tower. However, the difference of less than 11 feet in width is
not discernible at the distance of about 2 miles away from the site to Olana...

7. The Planning Board takes notice that the proposed tower would be one of
many twentieth and twenty-first century additions to the Olana viewahed
made stnce Frederic Church’s lifetime, and because there are already two
towers at the location, does not represent an increase in the number of such
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additions. There are, in the same viewshed, three radio towers. TheseF towers are taller than the existing/proposed towers here under review. They
are much closer to Glans, about mile away. They carry lights which blink at
night. The three towers are visible to a much greater degree than the
proposed tower.

These and other portions of the Resolution adeqttately demonstrate that the Town

took the requisite “hard look1’ at whether the replacement of the existing towers would

cause injury to the Olana vlewshed. Further, the Town’s determination was supported by

substantial evidence that included visual analyses and photographic simulations submitted

by both parties and professional opinion. The Town was entitled in its discretion to choose

$ between the conflicting expert opinions it received3. See, e.g., Matter ofBrooklyn Bridge

Park Legal Defense fund, Inc. v. New York State Urban Dev Corp, 50 A.D.3C1 1029 (2d Dept.

2008) cIting Matter ofBatty. New York State Dept OfEm’tL Conservation, 35 A.D.3d 732,

733 (%d Dept. 2006] and Matter ofWinston v. Freshwater Wetlands Appeals Bd., 254 A.D.2d

363, 36% (2d Dept. 1998). In fact, the Town was required to make the determination about

the significance of the visual impact of the replacement tower, and this Court is constrained

not to second-guess its choice. See, 6 N.Y.C.R.R. 617.7; Matter ofJackson v. New York State

Urban Dev. Corp., 67 N.Y.2d at 417, Akpan v. Koch, 75 N.Y.2d at 571.

Petitioners’ arguments concerning the reference in the Resolution to the OPRHP’s

1992 but not its subsequent, 2013 letters are misplaced. As the Town points out, the New

York State Department of Environmental Conservation (NYSDEC) SEQRA Handbook

encourages review of previous significance determinations like the 1992 letter. Further,

3Nothing in the record suggests that the Town’s choice to credit one expert ratherthan another was irrational in any respect.



the record demonstrates that the Town did not ignore OPRHP’s 2013 letter. The Town

actual]y reviewed the letter at its April 22, 2013 meeting and was subsequently informed in,).
a June 11, 2013 letter that OPRHP had madeafactual error bybellevthg that thpposeJ

Tower was to bea”solidinass.” Regardless, the April, 2013 letter was submitted prior to

the visual analyses and photographic simulations the Town later received and ftwas

weighed in making the determination.

The Court rejects Petitioners other arguments. Contrary to Petitioners’ contentions,
the Town received and viewed a Visual EAF Addendum both In 2010 and 2013. Further, the

Town was not required to mandate that an EIS be completed because it took a hard look at
the relevant environmental concerns, determined that the project would have no

significant adverse impact and issued a negative declaration. Village afPoquottv. CahilL. 11

A.D.3d 536,540 (2d Dept 2004) and cases cited. In addition, the Town was not required to
assess the future impact on Olana’s viewshed of the approval in this case ofthe

replacement tower (See, 6 N.Y.C.RR 617.7), nor was its review deficient because ofan

alleged failure to consider the importance a Olana’s being an SASS. To the contrary, the

Town reviewed and relied upon a 5-mile visual analysis that Included the SASS. Moeover,

the Town’s decision was not tmproperly influenced by citizen comments. The Town

received letters In support of both Petitioners and the project It held appropriate public

hearings. Nothing in the record supports the view that the comments Improperly

influenced the Town’s decision that the replacement tower would have a minimal visual

impact, Finally, the record shows that mitigation measures and afternatives were

considered as the Town received the Visual impact Assessment Report of Tectonic

-9-



Engineering, requested that the applicant provide an explanation of alternative colors and
tower designs, considered the applicant’s responses to those requests, and reviewed the
visual analysis of June 11,2013.

Clearly, the Town met afl of Its SEQRA obligations.

Zoning Law

Petitioners argue that the Town violated its Zoning Code because the applicant did
not submit all of the necessary materials to obtain an approvaL Specifically, Petitioners’
assert that the applicant did not establish that the color of the tower “minimizes degree of
visual impact”( Zoning Code 4.7(11)(a)(i)), that the Town failed to consider alternative
tower designs (Zoning Code 4.7(10), (11)), and that the applicant failed to provide
confirmation that the new antennas would be in compliance with federal guidelines for
electromagnetic emissions (Zoning Code 4.7(8)(g))). Eger and tho Town disagree.

The record compels the conclusion that the Town followed its own Z6ning Law.
With regard to the color of the tower, the applicant wrote that the same color gray was
being used so that “there Will be no discernible change in the structure color already
present in the view shed, thereby resulting in no significant visual impact due to structure
color.” Further, the Supplemental Visual Analysis of June 11, 2013 reached the conclus!Qn
that an alternate color was likely to be more visible and would attract viewers.

With regard to lackofconsideration of alternative designs, the same SupplementalVisual Analysis considered monopole, flagpole and simulated tree rower designs and
concluded that these would result in greater visibIlity.

Finally, with regard to electromagnetic emissions, the replacement tower does not

40-



emit electromagnetic emissions. Rather, those are emitted by the collocators’ antennas.
Petitioners have repeatedly noted that in this proceeding they were not challenging the
approvals granted to Coflocatars to place their antennas on the replacement tower.
Regardless, the application confirmed that the replacement tower would comply with
federal guidelines for electronic emissions.

Petitioner? claims with regard to the Town Zoning ]aw are denied.
The Petition is hereby dismissed.

This constitutes the Decision and Order of this Court. The Court Is forwarding the
original Decision and Order directly to Respondent Eger’s counsel, who is required to
comply with the provisions of CPLR 222.0 with regard to fillng and entry thereof, A
photocopy of the Decision and Order is being forwai’ded to all other parties who appeared
in the action. AU original motion papers are being delivered by the Court to the Supreme
Court Clerk for transmission to the County Clerk.

Dated: Claverack, New York
August 26, 2014

Documents Considereth
1. NotIce of Petition, dated August 15, 2013, Petition1 dated August 15, 2013 withExhibit A, Petitioners’ Memorandum of Law, dated October 22, 2013;2. Respondent Eger’s Answer, dated May 8, 2014, Memorandum of Law, dated May ,2014Affldavft of Eileen Yandik, dated May 7,2014 with Exhibit A, Affidavit of Peter
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T. Sutherland, dated May 7, Z014, Affidavit of Tammy Mollnski, dated May 7,2014with ExhibitA,
3. Respondent Town of Livingston’s Answer, dated May 9, 2014, Memorandum of Lawof Livingston Planning Board, dated May 9, 2014, Affidavit of Philip Schmldt datedMay 9, 2014 with Exhibits A-C,,
4. Petitioners’ Reply, dated June 6,2014, Petitioner’s Reply Memorandum of Law,dated June 6, 2014;
5. Letter of Jacqueline Phillips Murray, Esq., dated June Ia, 2014;6. Letter of Claudia K. 8raymer, Esq.. dated July 7,2014;7. Star-Reply Affidavit of Jacqueline Phillips Murray, Esq., dated July 2, 2014;8. Letter of Jacqueline Phillips Murray, Esq., dated July 8, 2014 with attachment(Record Item 20];

9. Letter ofClaudia K Braymer, Esq., dated July 9, 2014;10, Letter of J. Theodore Hllscher, Esq., dated July 22, 2014.
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November 5, 2014
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Marlene H. Dortcli, Secretary
Federal Communications Corn.
Office of the Secretary
9300 East Hampton Drive
Capitol Heights, MD 20743

Re: Application for Leave to Amend Petition for
Reconsideration by Eger Communications:
New Communications Tower, Columbia County, New York

Dear Ms. Dortch:

On behalf of Scenic Hudson, Inc. and The Olana Partnership,
enclosed please find for filing the original and four (4) copies
of our Opposition to the Application for Leave to Amend Petition
for Reconsideration, by Eger Communications.

Thank you for your attention to this matter.

Si cerel

J pnW. ffry

JWC/ljs
affr ffr lawoffice.co

enc.
cc: John Bonafide, SHPO

Donald Johnson, FCC
Jeffrey Steinberg, FCC
Daniel Abeyta, FCC
Stephen Delsordo, FCC
Scenic Hudson, Inc.
The Olana Partnership
Jacqueline P. Murray, Esq.

(all w/enc.) (all via e—mail)
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Attorneys for Scenic Hudson, Inc.
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This firm represents Scenic Hudson, Inc. (“Scenic Hudson”)

and The Olana Partnership (“TOP”) in this matter. Scenic Hudson

and TOP were granted “consulting party” status (16 U.S.C. §

800.2) in this matter pursuant to a determination by the Federal

Preservation Officer for the Federal Communications Commission

(“FCC”) dated August 27, 2013. Eger Communications (“Eger”) is

the current owner and operator of two 190 foot tall guyed

communications towers located on Blue Hill in the Town of

Livingston, Columbia County, New York and seeks to construct a

new tower at that location, while removing the existing towers.

Scenic Hudson and TOP oppose Eger’s Application (dated

October 24, 2014) to be allowed to amend its pending Petition for

Reconsideration (dated August 30, 2013) of the FCC’s August 5,

2013 decision determining that the Eger tower project should be

reviewed pursuant to Section 106 of the National Historic

Preservation Act (“NHPA”). Eger argues in its Application that

the August 26, 2014 decision’ of New York Supreme Court,2 in

Columbia County, in the civil lawsuit filed by Scenic Hudson and

TOP against the Town of Livingston Planning Board and Eger, is

somehow relevant to the Petition, such that the state court

decision should be made part of the Petition. Said decision is

1 A copy of this decision is attached to the Application.
2 Supreme Court is New York’s trial level state court of

general jurisdiction.
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not relevant to the FCC’s administration of NHPA § 106, and

Eger’s Application should be denied.

The state court determined that the Town of Livingston

Planning Board met its obligations under New York’s State

Environmental Quality Review Act t”SEQRA”)3, including when it

determinated that the proposed project would not have a

“significant adverse impact” on the historic viewslied of the

Olana State Historic Site, so that an environmental impact

statement was not required to be prepared for the project.

This ruling has no bearing on the administration of NHPA §

106. Under § 106, the FCC must determine whether a project may

have an “adverse effect”. Adverse effect is defined as:

An adverse effect is found when an undertaking may
alter, directly or indirectly, any of the
characteristics of a historic property that qualify the
property for inclusion in the National Register in a
manner that would diminish the integrity of the
property’s location, design, setting, materials,
workmanship, feeling, or association. Consideration
shall be given to all qualifying characteristics of a
historic property, including those that may have been
identified subsequent to the original evaluation of the
property’s eligibility for the National Register.
Adverse effects may include reasonably foreseeable
effects caused by the undertaking that may occur later
in time, be farther removed in distance or be
cumulative. 36 CFR § 800.5(a) (1).

By contrast, under SEQRA, a “significant adverse impact” is

not specifically defined in either the statute or its

SEQRA, Environmental Conservation Law Article 8, is New
York’s equivalent of NEPA.

3



implementing regulations. Instead, the determination of the

significance of an adverse impact is made on a case—by-case basis

by the lead agency for the action in question, applying a

multitude of factors. See 6 New York Code, Rules, and

Regulations § 617.7(c). This analysis required under SEQRA is

somewhat similar to the application of the federal definition of

adverse effect in some respects, but quite different in others.

Among other things, 36 CFR § 800.5(a) does not require that an

adverse effect be “significant” in order to trigger a NHPA § 106

review.

Therefore, the state court’s ruling upholding the local

planning board’s decision that the project would not have a

significant adverse impact pursuant to SEQRA is not at all

relevant to the FCC’s administration of the NHPA and the FCC’s

determination regarding the project’s adverse effect.

It is also worth noting that state court did not itself rule

upon the issue of whether or not Eger’s project would have a

significant adverse impact under SEQRA. It merely held that the

planning board’s decision was supported by substantial evidence4

and that the board properly exercised its discretion. With all

due respect to the Town of Livingston Planning Board, its

“The substantial evidence standard is a minimal standard.”
FMC Corp. V. Unmack, 92 N.Y.2d 179, 188 (1998). It requires less
proof than clear and convincing evidence, preponderance of the
evidence, overwhelming evidence, or evidence beyond a reasonable
doubt. j.

4



decision applying state law can not supercede the August 5, 2013

determination of the FCC. Therefore, the state court decision is

completely irrelevant to the FCC’s administration of the NHPA §

106 process.

For the foregoing reasons Eger’s October 23, 2014

Application for Leave to Amend should be denied. likewise, the

Petition for Reconsideration should be denied, so that the

parties may commence the Section 106 consultation process.

Dated: November 4, 2014

_____j_____________________

Caffry &1IFr
John W. cffry, of Counsel
Attorney for Scenic Hudson, Inc.

and The Olana Partnership
100 Bay Street
Glens Falls, New York 12801
(518) 792—1582

p:\Client. Fi1es\Scenic—Liv.2163\FCC\Opp.to.1mendment.wpd
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November20, 2014

VIA UPS COURIER

Marlene H. Dortch, Secretary
Federal Communications Commission
Office of the Secretary
9300 East Hampton Drive
Capitol Heights, MD 20743

Re: Reply in further support of Application for
Leave to Amend Petition for Reconsideration
Eger Communications, Inc.
Proposed Replacement Tower, Columbia County, New York

Dear Ms. Dortcb:

• On behalf of our client, Eger Communications, Inc., please find enclosed for
filing an original and four (4) copies of our Reply in further support of Application for
Leave to Amend Petition for Reconsideration.

Should you have any questions or comments, please do not hesitate to contact me.
• Thank you for your attention to this matter.

Very truly yours,

THE MURRAY LAW FIRM, PLLC

•

____

Jacqueline Phillips Murray
jprn@thernutravtaw/irrn, corn

JPM
• Enclosure
cc (w/ end., via email and US Mail): Mark Eger

John Caffiy, Esq.
Donald Johnson
Jeffrey Steinberg
Daniel Abeyta
Stephen Delsordo
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WASHINGTON, D.C. 20554

In the Matter of

EGER COMMUNICATIONS
PROPOSED REPLACEMENT TOWER,
COLUMBIA COUNTY, NEW YORK.

APPLICATION FOR LEAVE TO AMEND
PETITION FOR RECONSIDERATION

REPLY

Filed by:

The Murray Law Firm, PLLC
Jacqueline Phillips Murray, Esq., Of Counsel
10 Maxwell Drive, Suite 100
Clifton Park, NY 12065
(518) 628—0755

Attorneys for Eger Communications

Date: November 20, 2014



Eger Communications (“Eger”) respectfully submits this

Reply in response to oposition papers filed by Scenic Hudson,

Inc. and The Diana Partnership (collectively, the “Opponents”)

in respect to Eger’s Application for Petition for Leave to Amend

its Petition for Reconsideration to the Federal Communications

Commission (“Commission”)

In its instant application, Eger seeks to amend its

Petition for Reconsideration to add the August 26, 2014

Decision/Order of New York State Supreme Court holding that the

Town of Livingston Planning Board correctly determined that

Eger’s proposed Replacement Tower would not have an adverse

impact on the Diana viewshed (the “State Court Decision”).

In an attempt to prevent the Commission from considering

the State Court Decision, the Opponents misapprehend the

Commission’s determination from which Eger seeks relief in its

Petition for Reconsideration. Eger’s Petition for

reconsideration seeks relief from the Commission’s August 5,

2013 letter directing Eger to complete a Section 106 review

process for the Replacement Tower, without resolving whether the

proposed Replacement Tower falls within the replacement tower

exclusion from Section 106 review pursuant to Nationwide

Programmatic Agreement (“NPA”) Section 111(B). In its August 5,

2
Eger Communications
Reply —— Application for Leave to Amend petition for Reconsideration
November 20, 2014



2013 letter, the Commission stated that the potential risk that

the propoed Replacement Tower would have a “significantly

greater viual intrusion than the existing guyed towers” was a

unique circumstance giving rise to the Commission’s decision to

require Section 106 review of the Reolacernent Tower. On this

point, the State Court Decision is, indeed, relevant because it

negates the potential risk of visual impact cited by the FCC in

its August 5, 2013 letter as the basis for requiring Section 106

review of the Replacement Tower even though the Replacement

Tower meets all of the criteria set forth in NPA Section 111(3)

for exclusion, from Section 106 review.’

The Opponents’ erroneously allege that the State Court

Decision “has no bearing” on how the Commission determines an

“adverse effect” under the NHPA Section 106 review process.

However, the Opponents’ allegation is irrelevant because Eger

does not seek reconsideration of any Commission determination of

a It is indisputable that, in accordance with NRA
Section III (B), the Eger Replacement Tower is the same height
as the existing tower it will replace; it is at the same site
and does not expand its boundaries or require any excavation
outside any existing access or utility easements related to the
site; and it was constructed prior to March 16, 2001. Moreover,
in excess of the NRA exclusion criteria, the NY SHPO already
completed a Section 106 review for the existing tower to be
replaced and determined by letter dated September 28, 1992 that
it-has No Effect on historic or cultural resources.

3
Eger Communications
Reply —— Application for Leave to Amend Petition for Reconsideration
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“adverse effect” in a Section 106 review of Eger’s proposed

Replacement Tower. This is by virtue of the simple fact that

Eger has not commenced or completed any such Section 106 review

process and, as a result, the FCC has made no such

determination. Rather, Eger’s Petition for Reconsideration

seeks review of the Commission’s August 5, 2013 letter about

whether any Section 106 review of the Replacement Tower should

be required at all. As fully explained in Eger’s Petition for

Reconsideration dated August 30, 2013, it is respectfully

submitted that the Commission should grant the Petition to

reconsider its August 5, 2013 letter and determine that the

Relacement Tower is excluded from Section 106 review pursuant

to the plain language of NPA Section III (B)

IV. Conclusion

For the reasons set forth above, Eger respectfully requests

that the Commission grant Eger leave to supplement its Petition

for Reconsideration with the recent State Court Decision.

Date: November 20, 2014 Respectfull submitted,

x,o1

The Murray Law Firm, PLLC
10 Maxwell Drive, Suite 100

• Clifton Park, NY 12065
(518) 688—0755
Attorneys for Eger Communications

4
Eger Communications
Reply —— Application for Leave to Amend Petition for Reconsideration
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Federal Communications Commission DA 15-862

Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter of

Eger Communications, Inc.
Petition for Reconsideration

Application for Leave to Amend
Petition for Reconsideration

)
)
)
)
)
)
)

Re: Proposed Communications Tower
Eger Communications, Inc., 
170 Eger Road, Town of Livingston,
Columbia County, New York

ORDER ON RECONSIDERATION

Adopted:   July 27, 2015                         Released:   July 27, 2015
By the Deputy Chief, Competition and Infrastructure Policy Division, Wireless Telecommunications 
Bureau:
            
I. INTRODUCTION

1. The Competition and Infrastructure Policy Division (Division) of the Wireless 
Telecommunications Bureau, Federal Communications Commission (Commission), has before it a 
pending Petition for Reconsideration of the Division’s letter regarding the above-referenced 
communications tower that Eger Communications, Inc. (Eger) proposes to construct in Livingston, 
Columbia County, New York.1  Specifically, in response to an Informal Complaint filed by Scenic 
Hudson and the Olana Partnership (Olana/Hudson),2 the Division found that Eger must complete the 
review process for the proposed tower under Section 106 of the National Historic Preservation Act 
(NHPA) pursuant to the procedures specified in the Nationwide Programmatic Agreement for Review of 
Effects on Historic Properties for Certain Undertakings Approved by the Commission (Nationwide
Programmatic Agreement or NPA).3  Eger filed a Petition for Reconsideration of the Division Letter
(Petition for Reconsideration), followed by an Application for Leave to Amend its Petition for 
Reconsideration (Application for Leave).4  For the reasons discussed below, we dismiss the Petition as an 
interlocutory appeal under Section 1.106(a)(1) of the Commission’s Rules5 and also dismiss Eger’s 
Application for Leave as moot. 

                                                          
1  See In the Matter of Eger Communications, Inc., Columbia County, New York, Petition for Reconsideration, filed 
August 30, 2013 (Petition); Letter from Jeffrey S. Steinberg, Esq., Deputy Chief, Spectrum and Competition Policy 
Division to Jaqueline Phillips Murray, Esq., counsel for Eger Communications, Inc., dated August 5, 2013 (Division 
Letter). The Spectrum and Competition Policy Division was renamed as the Competition and Infrastructure Policy 
Division on May 13, 2015. 

2 See Complaint Regarding Eger Communications Tower Project, Blue Hill, Town of Livingston, Columbia County, 
New York, Letter from John W. Caffry, Esq., counsel for Olana Partnership and Scenic Hudson, Inc. to Dan Abeyta, 
Assistant Chief, Spectrum and Competition Policy Division, dated April 5, 2011 (Informal Complaint).

3 See Division Letter at 1, citing 16 U.S.C. § 470f; 47 C.F.R. Pt. 1, App. C.  Section 106 of the NHPA has since been 
restated and reenacted as 54 U.S.C. § 306108.  See Pub. L. 113-287, 128 Stat. 3094 (Dec. 19, 2014).

4 Application for Leave to Amend Petition for Reconsideration, Eger Communications, Inc., dated October 24, 2014 

(Eger Application for Leave).

5 47 C.F.R. §1.106(a)(1).
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II. BACKGROUND

2. On July 2, 2010, Eger filed an Application for a Special Use Permit and Site Plan 
Approval with the Town of Livingston Planning Board (Town) to construct a new 190-foot self-support 
lattice tower to replace two existing 190-foot guyed towers that were built in 1992.6  The proposed Eger 
tower site is located near the Olana House State Historic Site (Olana Estate), the former home of the artist 
Frederic Church.7  The Olana Estate is a National Historic Landmark (NHL) and is listed in the National 
Register of Historic Places (National Register).8  Eger did not submit the proposed tower for federal 
review under Section 106 of the NHPA.  On April 5, 2011, Olana/Hudson filed an Informal Complaint 
with the Division arguing that Eger’s proposed tower should undergo full Section 106 review under the 
procedures specified in the NPA and that the tower would have an adverse effect on the Olana Estate.9  In 
its Opposition and Sur-Reply, however, Eger argued that the proposed tower is a replacement tower 
expressly excluded from Section 106 review under Section III(B) of the NPA.10  

3. Division Letter. Based on its review of all the pleadings, in a letter dated August 5, 2013, 
the Division determined that several circumstances in this case render Section 106 review necessary to 
fulfill the purposes of the NHPA.11 In particular, the Division noted that the view from the Olana Estate is 
not only a contributing characteristic to its historic significance, but is uniquely important to 
understanding the life and experience of its famous resident.  Considering that the proposed tower would 
be plainly and prominently visible from the Olana Estate, which is an NHL, combined with other factors, 
the Division found it necessary for the NYSHPO and the Division to assess under Section 106 whether 
the proposed tower will have an adverse effect on historic properties.12  The Division further found that 
the process specified in the NPA will give all interested parties, including the NYSHPO, Eger, the 
                                                          
6 Application for a Special Use Permit and Site Plan Approval, filed by Eger Communications with the Town of 
Livingston Planning Board, Livingston, New York, on July 2, 2010.  On November 12, 2012, Eger amended its 
Application.  On July 12, 2013, the Town of Livingston awarded Eger the municipal approvals necessary to install 
the proposed tower.  

7 See Division Letter at 1, citing Informal Complaint at 2.    

8 See Informal Complaint at 3-5. The Olana Estate was designated in the National Register as an NHL in 1965. The 
National Register nomination calls the property “The Frederic Church House” (National Register Number 
66000509). The Olana Estate was added to the National Park Service’s Watch List of Threatened and Endangered 
National Historic Landmarks in 2004. See
http://tps.cr.nps.gov/nhl/detail.cfm?ResourceId=365&ResourceType=Building

9  See Informal Complaint; see also Olana/Hudson Reply to Eger’s Opposition, filed Oct. 7, 2011.  The New York 
Parks and Recreation Department (NYSHPO), as the designated New York State Historic Preservation Office under 
the NHPA, has also raised similar arguments. See E-mail from John Bonafide, New York Department of Parks and 
Recreation, to Stephen DelSordo, FCC Federal Historic Preservation Officer, dated April 23, 2013.

10 See Eger Opposition to the Informal Complaint, filed Aug. 29, 2011 at 1-3; Eger Sur-Reply to Olana/Hudson’s 
Reply, filed Oct. 23, 2011 at 1-2.  Section III.B of the NPA generally excludes from Section 106 review a 
replacement for an existing tower that does not substantially increase the size of the existing tower, provided certain 
other conditions are met.  NPA, § III.B.  

After the pleading cycle was complete, several public safety entities filed letters with the Division discussing their 
need to collocate antennas on the proposed tower.  See, e.g., Letter from Paul Jahns, Livingston Fire District, Board 
of Fire Commissioners, to Daniel Abeyta, Assistant Chief, Spectrum and Competition Policy Division, FCC, dated 
December 27, 2011; Letter from P.J. Keeler, EMS Coordinator, County of Columbia – Emergency Medical 
Services, to Daniel Abeyta, Assistant Chief, Spectrum and Competition Policy Division, FCC, dated December 2, 
2011; Letter from Benjamin A. Wheeler, Chief, Lebanon Valley Protective Association, Inc. to Daniel Abeyta, 
Assistant Chief, Spectrum and Competition Policy Division, FCC, dated December 26, 2011.

11 See Division Letter at 3.

12 See id.
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existing licensees on the two towers, and any other potential consulting parties, a full opportunity to 
participate in the Section 106 process.13 In reaching this decision, the Division found that it was not 
necessary to resolve whether the proposed tower falls within the replacement tower exclusion under the 
NPA. 14  The Division relied on Section XI of the NPA, which provides that any interested party may 
notify the Commission of its concerns regarding the NPA’s application to the review of individual 
undertakings, and the Commission shall consider such comments and, where appropriate, take appropriate 
action.15  Therefore, the Division Letter found, pursuant to the authority found in Section XI, that Eger
must complete Section 106 review pursuant to Sections IV through VII of the NPA prior to construction 
of the proposed tower.  

4. Petition for Reconsideration. On August 30, 2013, Eger filed its Petition for 
Reconsideration of the Division Letter, reiterating its argument that the proposed tower is excluded from 
Section 106 review as a replacement tower.16 Eger also contends that under Section 1.106(c)(2) of the 
Commission’s Rules, the Petition should be granted since it is in the public interest to consider public
safety agencies’ need for the replacement tower and the consequences to public safety in the event that 
construction of the replacement tower is delayed or prohibited.17 In particular, Eger argues that it needs to 
replace the twin towers with a stronger tower of the same height to support additional antennas needed to 
upgrade public safety communications systems in the region.18 In a letter supporting Eger’s petition, 
Columbia County similarly urges the Division to consider public safety’s interest in the construction of 
the proposed tower.19  In its Opposition to the Petition, however, Olana/Hudson argue that Eger’s Petition 
should be dismissed under Section 1.106(d) and (p) of the Commission’s Rules because it fails to present 
new facts or arguments.20  Olana/Hudson further argue that the Section 106 process must proceed without 
further delay to determine the proposed tower’s potential adverse effects on the Olana Estate.21

5. Application for Leave. On October 24, 2014, Eger filed its Application for Leave, 
requesting to supplement its Petition to include a New York State Supreme Court (NY State Court) 
Decision dated August 26, 2014.22  In a proceeding filed by Olana/Hudson challenging the Town’s 

                                                          
13 See id.

14 See id.

15 See id.

16 Eger Petition at 8.

17 Id. at 11; Eger Reconsideration Reply at 3-4; see 47 C.F.R. § 1.106(c)(2) (in the case of any order other than an 
order denying an application for review, a petition for reconsideration which relies on facts or arguments not 
previously presented to the Commission or to the designated authority may be granted if the Commission or the 
designated authority determines that consideration of the facts or arguments relied on is required in the public 
interest).

18 Eger Petition at 2.  

19See Letter from Andrew B. Howard, Deputy County Attorney, Columbia County, to Jeffrey Steinberg, Deputy 
Chief, Spectrum and Competition Policy Division, FCC, dated September 19, 2013 (Columbia County Letter) 
(noting that on January 11, 2013, Columbia County’s public safety agencies and departments became co-applicants 
to Eger’s application for the proposed tower before the Town).

20 See Olana/Hudson, Opposition to Petition for Reconsideration (Olana/Hudson Opposition to Eger’s Petition), filed 
September 12, 2013, at 3-4; 47 C.F.R. § 1.106(d), (p).

21 Olana Opposition to Eger’s Petition at 3-4.

22 See Eger Application for Leave; see also Scenic Hudson, Inc., The Scenic Hudson Land Trust, Inc., and The 
Olana Partnership v. Town of Livingston Planning Board, Eger Communications, and Blue Hill Farms, Inc., 
Decision/Order, Index No. 6454-13, R.J.I. No. 10-13-0493, Supreme Court of the State of New York, County of 
Columbia, August 26, 2014 (Olana v. Town of Livingston) (Appendix A to Eger Application for Leave). On 

(continued....)
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decision to grant municipal approvals for Eger’s proposed tower, the NY State Court upheld the Town’s 
decision and dismissed Olana/Hudson’s petition.23  At issue in the NY State Court petition was whether 
the Town failed to “take a hard look” at or make a rational decision about the proposed tower’s visual 
impact upon the viewshed of the Olana Estate under the New York State Environmental Quality Review 
Act (SEQRA).24  In dismissing Olana/Hudson’s petition, the court stated that the Town was responsible 
for determining the significance of the proposed tower’s visual impact under SEQRA, and that the court 
was constrained not to second-guess its decision.25  

6. Invoking Section 1.106(f) of the Commission’s Rules, Eger argues that the NY State 
Court Decision is a new fact that merits inclusion in the record for its relevance to whether the proposed 
tower will have an adverse impact upon the Olana viewshed.26  In its Opposition to Eger’s Application for 
Leave, however, Olana/Hudson argue that the NY State Court Decision under SEQRA is not relevant to 
the Commission’s administration of the NHPA Section 106 review.27  Olana/Hudson further argue that 
the NY State Court’s determination that the Town met its obligation under SEQRA has no bearing on the 
administration of Section 106 since the two statutes have different criteria.28

III. DISCUSSION

7. Section 106 of the NHPA requires Federal agencies, including the Commission, to take 
into account the effects of their undertakings on historic properties included or eligible for inclusion in the 
National Register.29 To fulfill its responsibilities under Section 106, the Commission’s rules require 
proponents of facilities to ascertain prior to construction whether the proposed facility has the potential to 
affect such properties.30  Applicants perform this assessment following the procedures set forth in the 
rules of the Advisory Council on Historic Preservation, as modified and supplemented by the Nationwide 
Programmatic Agreement for the Collocation of Wireless Antennas and the NPA.31

8. The NPA provides detailed procedures, tailored to the context of communications towers 

                                                          
(...continued from previous page)
November 4, 2014, Olana filed an Opposition to Eger’s Application for Leave. On November 20, 2014, Eger filed a 
Reply to Olana’s Opposition to Application for Leave.

23 See Olana v. Town of Livingston.

24 See N.Y. ENVT. CONSERV. LAW §§ 8-0101 to 8-0117 (McKinney 2005).

25 See Olana v. Town of Livingston at 8.

26 See Eger Application for Leave at 5-7; Eger Reply to Olana’s Opposition to Application for Leave at 2-3; 47 
C.F.R. § 1.106(f). Pursuant to Section 1.106(f), a supplement or addition to a petition for reconsideration which has 
not been acted upon by the Commission or by the designated authority may be filed after expiration of the 30-day 
period in a separate pleading for leave to file, setting forth the grounds therefor.  Such a supplement or addition to a 
petition for reconsideration will be considered only after the application for leave is granted by the Commission or 
the designated authority. Id.

27 See Olana Opposition to Eger’s Application for Leave at 2-3.

28 See id. at 3.

29 See 54 U.S.C. § 306108.

30 See 47 C.F.R. § 1.1307(a)(4).  If the proposed construction may affect historic properties, the applicant must 
prepare an Environmental Assessment for Commission review and processing.  Id. § 1.1307(a).

31 See Id.  
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construction, for ascertaining the effects to be caused by proposed communications towers.32  In addition, 
Section III of the NPA establishes that certain types of activities, including certain replacement towers,
are excluded from Section 106 review, while providing that “concerns regarding the application of these 
exclusions from Section 106 review may be presented to and considered by the Commission pursuant to 
Section XI.”33  Section XI of the NPA provides that “any member of the public may notify the 
Commission of concerns it has regarding the application of this Nationwide Agreement … with regard to 
the review of individual Undertakings covered or excluded under the terms of this Agreement.”34 Thus, 
the Commission is authorized under Section XI to take appropriate actions in specific cases to ensure that 
potential effects on historic properties are assessed. In its Petition, Eger challenges the Division’s finding
under Section XI that Section 106 review must be completed under Section 1.1307(a)(4) in order to assess 
the proposed tower’s potential effects on the Olana Estate, a National Historic Landmark. 

9. Interlocutory Action under Section 1.106(a)(1) of the Commission’s Rules.  Based on our
review of the record and the regulatory background, we find that Eger’s Petition is procedurally improper 
and should be dismissed under Section 1.106(a)(1) of the Commission’s rules as addressing an 
interlocutory action.35 Section 1.106(a)(1) of the Commission’s rules generally prohibits the filing of 
petitions for reconsideration of interlocutory actions.36 With one exception that is not relevant here, the 
rule provides that the Commission and its staff acting under delegated authority will only entertain
petitions requesting reconsideration of a final action.37  An interlocutory action by definition is one that is 
non-final in that it neither denies nor dismisses an application nor terminates an applicant’s right to 
participate in the proceeding.38  For an agency action to be “final,” it must mark the “consummation” of 
the agency’s decision-making process, and not be merely of a tentative or interlocutory nature; in 
addition, the action must determine rights or obligations or otherwise result in legal consequences for one 
or more parties.39  

10. Here, the Division’s letter neither terminated Eger’s right to participate in the Section 106 
review nor finally determined whether or not the proposed tower would have an adverse effect on the 
Olana Estate.  Under the NHPA and the NPA, the Section 106 process consists of a number of steps, 

                                                          
32 See 47 C.F.R. Pt. 1, App. C, §§ IV (Participation of Indian Tribes and Native Hawaiian Organizations in 
Undertakings of Tribal Lands), V (Public Participation and Consulting Parties), VI (Identification, Evaluation, and 
Assessment of Effects), VII (Procedures).  

33 See 47 C.F.R. Pt. 1, App. C. § III. 

34 47 C.F.R. Pt. 1, App. C. § XI.

35 47 C.F.R. § 1.106(a)(1).   

36 Id.  

37 Id.  The exception is that “a petition for reconsideration of an order designating a case for hearing will be 
entertained if, and insofar as, the petition relates to an adverse ruling with respect to petitioner’s participation in the 
proceeding.”  Id.

38 In the Matter of Jet Fuel Broadcasting Application for a New AM Broadcast Station at Orchard Homes, Montana 
and Bott Communications, Inc., Application for a New AM Broadcast Station at Black Hawk, South Dakota, 
Memorandum Opinion and Order, 29 FCC Rcd 2471, 2471-72 ¶ 2 (2014) (Jet Fuel Broadcasting) (affirming 
Bureau’s finding that grant of a comparative preference to a broadcast license applicant was interlocutory and that a 
Petition for Reconsideration of the grant was therefore subject to dismissal); see also In the Matter of Global Tower, 
LLC, ASR App. No. A0785797, Order on Reconsideration, 29 FCC Rcd 8339 (WTB/SCPD 2014) (Global Tower) 
(affirming Division’s decision requiring Global Tower to submit an Environmental Assessment for a proposed new 
antenna tower and dismissing a Petition for Reconsideration as interlocutory).

39  See Jet Fuel Broadcasting at 2471-72 ¶ 2, citing Bennett v. Spear, 520 U.S. 154, 177-78, 117 S. Ct. 1154, 1168 
(1997); see also Global Tower at 8341, citing Jet Fuel Broadcasting.
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including initiation of the process, identification of historic properties, assessment of adverse effects, and 
resolution of adverse effects.40  Rather than marking the “consummation” of the Section 106 review 
process, the Division Letter was an initial determination under Section XI of the NPA Agreement that the 
proposed tower must complete Section 106 review to inform the final decision as to whether it would 
have an adverse effect on the Olana Estate, and if so, how to avoid, minimize or mitigate the adverse 
effect. Accordingly, the Division Letter was interlocutory as preliminary to a Section 106 review under 
Section 1.1307(a)(4) of the Commission’s Rules.

11. For these reasons, we find that the Division Letter’s finding that Eger must complete the 
Section 106 process for the proposed tower pursuant to Sections IV through VII of the NPA was an 
interlocutory action and not subject to Petition for Reconsideration under the Commission’s rules.  
Therefore, the Petition for Reconsideration must be dismissed.  As such, the Application for Leave must 
also be dismissed as moot.

IV. ORDERING CLAUSES

12. Accordingly, IT IS ORDERED that pursuant to Sections 4(i) and 405 of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the 
Commission’s rules, 47 C.F.R. § 1.106, the Petition for Reconsideration filed by Eger Communications, 
Inc. IS DISMISSED.

13. IT IS FURTHER ORDERED that pursuant to Sections 4(i) and 405 of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the 
Commission’s rules, 47 C.F.R. § 1.106, the Application for Leave to Amend its Petition for 
Reconsideration, filed by Eger Communications, Inc. IS DISMISSED AS MOOT.  This action is taken 
under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission’s rules, 47 C.F.R. §§ 
0.131, 0.331.

FEDERAL COMMUNICATIONS COMMISSION

Jeffrey S. Steinberg
Deputy Chief, Competition and Infrastructure Policy Division
Wireless Telecommunications Bureau

                                                          
40 See 36 C.F.R. §§ 800.3, 800.4, 800.5, 800.6; 47 C.F.R. Pt. 1, App. C. §§ VI, VII.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, 1)C 29554

In the Matter of )
)

Eger Communications ) DA 15-862
)

Proposed Replacement Tower )
170 Eger Road, Town of Livingston, )
Columbia County, New York )

APPUCAUQNFOR REVIEW

Eger Communications (“Eger”), pursuant to Section 1.115 of the Commission’s rules,

submits this application for review in response to the recent Reconsideration Order issued in this

matter by the Deputy Chief of the Wireless ‘felecommunications Bureau’s Competition and

Infrastructure Policy I)ivision (“Division”)) As discussed below, the Division erred in

dismissing Eger’s petition for reconsideration of the Division’s 2013 Letter Ruling, which

required Eger to perform a full Section 106 historic preservation review for a proposed

replacement tower that will support critical public safety communications upgrades in

Livingston, Columbia County, New York.2 On review, the Commission should vacate the

Recons/dercit ion Order and reach the merits to confirm that the proposed tower is a replacement

tower that is exchicled from Section 106 review under Section 111.8 of the 2004 Nationwide

Programmatic Agreement (“2004 NPA”).3

Eger Communications, Order on Reconsideration, DA 15-862 (WTB/CIPD rd. July27, 2015)
(“Reconskleratioi; Order”), dismissing Petition for Reconsideration of Eger Communications
(filed Aug. 30, 2t) 1 3) (“Petition”).
2 Letter from Jeffrey S. Steinberg, Deputy Chief, Spectrum mid Competition Policy Division, to
Jaqueline P. Murray, Counsel for Eger Communications (Aug. 5, 2013) (“Letter Ruling”).

Nationwide Programmatic Agreement for Review of Effects on Historic Properties for Certain
Undertakings Approved by the Commission, § 111.8 (2004), 47 C.F.R. Pt. 1, App. C.



I. INTROI)UCTION ANI) SUMMARY

This case presents critical public safety concerns that ;.nerit immediate Commission

review. In 2010, Eger flied an application with the Town of Livingston, New York for approval

to replace an existing twin I 90-thot guyed tower structure used to support public safety services

with a single self-supporting lattice tower of the same height at the same location.4 The record

amply shows that the rcp)accrnent tower is essential to support needed upgrades to Columbia

County’s public sacety communications systems5 — so essential, in fact, that the County’s public

safety agencies and departments became co-applicants to Eger’s local siting application.6 The

Town of Livingston approved the replacement tower, after taking into account concerns about

impacts to historic properties.7 Indeed, the existing tower structure was completed after the NY

Reconsideration Order at 2; Petition at 2.

See Petition at 5-7 & Ex. C (appending letters from Columbia County 911 Emergency
Communications I)epartrnent, County of Columbia — Emergency Medical Services, Columbia
County Office of Fire Coordinator , NDP Emergency Medical Services, Lebanon Valley
Protective Association, Livingston Fire District Board of fire Commissioners, Greenport
Rescue Squad, and I lilisdale Fire Company No. I — all explaining their imminent need for the
replacement tower); see also Letter from the Honorable Chris Gibson, Representative, United
States House of Representatives, to Daniel Abeyta, Assistant Chief, Spectrum and Competition
Policy Division (Jun. 24, 2013) (“Rep. Gibson Letter”); Letter from the Honorable Kathleen A.
Marchione, State Senator, New York State Senate, to Jeffrey S. Steinberg, Deputy Chief,
Spectrum and Competition Policy Division (Nov. 14, 2013) (“Sen. Marchione Letter”).
6 See Letter from Andrew B. Howard, I)eputy County Attorney, Columbia County, to Jeffrey S.
Steinberg, Deputy Chief, Spectrum and Competition Policy Division (Sept. 19, 2013)
(“Columbia County Attorney Letter”); Petition at 5-6, 11; Reply in further Support of Petition
for Reconsideration of Eger Communications, at 3 (filed Sept. 20, 2013) (“Reply”).

See Reconsideration Order at [ 2 n,6; Scenic Hudson, Inc. et cil. v. Town ofLivingston
Planning Board et cii., Decision/Order, index No. 6454-13, R.J.I. No. 10-13-0493 (N.Y. Sup. Ct.
Aug. 26, 2014) (“Scenic Iluutson”), appended as App. A to Application for Leave to Amend
Petition for Reconsideration of Eger Communications (Oct. 24, 2014).
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SlIPO determined in 1992 that it would have no impact on historic properties,8 and the proposed

replacement unquestionably meets the criteria for exclusion in the 2004 NPA.9

Nevertheless, Scenic Hudson, Inc. and Olana Partnership filed an informal complaint

with the Division on April 5, 2011, alleging that the proposed replacement tower would have an

impact en the Olana I-louse State Historic Site (“Olana”) located approximately two miles

away 10 More than Iwo years later, the Division issued its Letter Ruling, which declined to

address the applicability of the replacement tower exclusion, directed Tiger to conduct a full

Section 106 review, and ignored immediate public safety needs for sorely needed upgrades to

antiquated and failing systems.’ Tiger promptly filed a petition for reconsideration, stressing the

applicability of the 2004 NPA replacement tower exclusion and the need for public safety to be

heard before linally deciding the informal complaint.’2 Public safety advocates also warned of

the dangers of further delay, highlighting “near misses” attributable to the antiquated radio

system that have put the lives of first responders at risk during emergencies’3 Yet, it took the

Letter from Julia S. Stokes, Deputy Commissioner for Historic Preservation, New York Office
of Parks, Recreation and Ilistoric Preservation (“NY $HPO”), to Mark Tiger, Mark Tiger & Bros.,
Inc. (Sept. 28, 1992) (“1992 SHPO Approval”), appended as lix. B to Petition; see Petition at 4...
5 n.4. The 1992 SIIPO Approval concluded that the existing l90foot tower structure that Tiger
proposes to replace with a new 1 90foot tower at the same site “will have No Impact upon
cultural resources in or eligible for inclusion in the State and National Registers of Historic
Places.”

See Petition at 79. Section 111.13 of the NPA generally excludes from Section 106 review
a replacement tower that does not substantially increase the size of the existing tower, provided
certain other conditions are met. See infnt note 50.
10 See Letter from John W. Caffry, Counsel for Olana Partnership and Scenic Hudson, Inc., to
Dan Abeyta, AssistaTit Chief, Spectrum and Competition Policy Division, at 1, 3 (Apr. 5, 2011)
(“Informal Complaint”).

See Letter Ruling at 3.
12 See Petition at 3-1 1.

See, e.g., Columbia County Attorney Letter; Sen. Marchione Letter.
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i)ivision almost two more years to rule on the petition, only to dismiss it on procedural grounds

and find that the Letter Ruling was a non-final, interlocutory action not subject to

reconsideration)4 Notably, the Division refused the County’s first responders an opportunity to

be heard, even though the Division’s decision indefinitely delayed needed upgrades to their

public safety systems.’5

The I)ivision’s finding that the Letter Ruling is interlocutory and not subject to review is

clear error, and the Reconsideration Order must he vacated. Pursuant to the Supreme Court’s

test in Bennett v. Spear — the very precedent relied upon by the Division’6 — the decision to

require Eger to complete a full Section 106 review was a final action imposing a specific

obligation on Eger and resulting in real legal consequences to Eger and the public safety co

applicants. It is therefore fully reviewable. In any case, the Commission should exercise its

discretion to consider the merits given the vital public safety interests at stake)7 Prompt review

by the Commission is therefore warranted to conform to precedent, correct the Division’s

erroneous finding, and avoid further procedural prejudicial error to Eger and its public safety co

applicants.’8 Upon consideration of the merits, the Commission should balance environmental

considerations with its core mandate to “promot[e] safety of life and property through the use of

‘4 Reconsideration Order at ¶J 9-1 1.

See Columbia County Attorney Letter.

165cc Reconsideration Order at ¶ 9 & n.39 (citing Bennett v. Spear, 520 U.S. 154, 177-78 (1997)
(“Bennet”)).

‘7See, e.g., Cannel Broadcasting Limited Partnership, 6 FCC Red 3287, 3287 ¶ 3 (1991)
(“Cannel Broadcasting”); Am. Tel. & Telegraph Co., 41 f.C.C,2d 389, 446 ¶ 109 n.23 (AU
1971) (“AT&T”).

‘847C.F.R. § 1.115(h).

4



radio communication,”19 and find that the proposed tower is excluded from Section 106

review under the plain terms of the 2004 NPA.

After more than four years, the time is now to act and allow this project to move forward,

consistent with the 2004 NPA. As New York State Senator Kathleen Marchione has warned:

“continued delay would, without question, unduly compromise public sqfety and contilnie

tojeopartllze the tives ofourfirst responders.”2°

IL QUESTIONS PRESENTED FOR REVIEW

The following questions are presented for Commission review:

(i) whether the Commission should consider the merits of the Petition, finding

that the Division erroneously dismissed the Petition as an interlocutory appeal,

contrary to precedent, or that vital public safety considerations compel the

Commission to exercise its discretionary review; and

(ii) whether the Commission should find on the merits that the proposed tower is

excluded from Section 106 review under Section IlIB of the 2004 NPA or, at a

47 U.S.C. § 151; see Amendment ofEnvironmental Rules, 6 FCC Rcd 1716, 1716 ¶ 4 n. 13
(1 991) (FCC must “reach fully informed decisions that address and balance environmental issues
with other issues within [its) mandates”). The FCC’s commitment to public safety is long held at
the highest levels of the Commission. See, e.g., Remarks of FCC Chairman Tom Wheeler,
American Enterprise Institute, Washington, D.C., at 2 (June 12, 2014) (“The FCC’s
responsibility to promote public safety ... is fundamental. Our mandate is codified in the
Communications Act ....“), https:/p s.fcc,gov/edocs_public/attachmatch!DOC-32759 1A1 .pdf;
Deployment ofText.to-9i] Applications, 29 FCC Red 9846, 9944 (2014) (Statement of
Commissioner Ajit Pai) (“The FCC has no higher purpose than promoting the safety of life and
property through the use of communications.”); NET 9]] Improvement Act, 23 FCC Red 13 144,
13175 (200$) (Statement of Commissioner Jonathan S. Adelstein) (“Since the earliest days of
this Commission, promoting our nation’s public safety through communications has been our
highest calling.”); Communications Assistance for Law Enforcement Act and Broadband Access
and Services, 19 FCC Red I 5676 15747 (2004) (Statement of Commissioner Kathleen Q.
Abernathy) (“[T]he Commission has no higher priority than promoting public safety ....“).
20 Sen. Marchione Letter (emphasis added).



minimum, that public safely co—applicants must be afforded a full opportunity

to be heard to flvOid Further prejudicial procedural error.

As shown below, these questions should be answered in the affirmative.2’ Accordingly,

these questions warrant Commission consideration because the action taken by the Division

conflicts with precedent, contains erroneous findings as to important questions of fact, and has

resulted in prejudicial procedural error. 47 C.F.R. § 1.115(h),

HI. ARGUMENT

A. Tl 1)ivision Wrongly I)ismissed Eger’s Petition for Reconsideration, and in
Any Case the Commission Should Consider the Merits Given Vital Public
Safety Considerations.

The Reconsideration Order misapplied applicable Supreme Court precedent to

erroneously find that the Letter Ruling is interlocutory and not subject to reconsideration. Under

Bennett, two requirements must be met for an agency action to be final and not interlocutory.

“First, the action must mark the consummation of the agency’s decisionmaking process — it must

not be of a merely tentative or interlocutory nature. And second, the action must be one by

21 Consistent with Section 1.115(c), the Division has had ample opportunity to consider whether,
under applicable precedent a Division directive to perform an environmental review is
interlocutory. cc Global Tower, LLC, 29 FCC Red 8339 (WTI3/SCPD 2014) (“Global Tower”)
(affirming Division’s decision requiring tower proponent to prepare an Environmental
Assessment and dismissing a petition for reconsideration as interlocutory), cited in
Reconsideration Order at ¶ 9 nn.38-39. In any case, the Division’s position is already
“crystaHzed” in light of Global Tower, see Tribune Co. v. FCC, 133 f.3d 61, 67 (D.C. Cir.
1998), and public safety’s interest in having this matter “resolved promptly” after more than four
years “is so great” that figthc hutin eihcDjvisionisinapprppriate, see Mathews v.
Kldridge, 424 U.S. 319, 330 (1976); WS7’E-TV, inc. v. FCC, 566 F.2d 333, 336-37 (D.C. Cir.
1977) (“WS’TE-TV’). Nevertheless, in the event the Commission concludes that any arguments
are “new,” Eger respectfully requests that the Commission treat this filing as a petition for
further reconsideration and, pursuant to its general authority to review such petitions, consider
the issues presented herein. See 47 U.S.C. § 405; 47 C.F.R. § 1.106; Extension ofinitial Non-
Delinquency Period for C and F Block Installment Payments, 14 FCC Red 6080, 6081 n.1
(1999); Side by Side, Inc., 27 FCC Red 11132, 11132 n.6 (EB 2012).
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which rights or obligations have been determined, or from which legal consequences will

flew.”22 Importantly, these requirements should be applied in both a “‘flexible’ and ‘pragmatic’”

manner,23 Both requirements are amply met here.

First, the Letter Ruling was the Division’s definitive determination that Section 106

review is required; the conclusion on that point was not tentative. While the Reconsideration

Order concludes that the requirement to perform a Section 106 review is not the

“consummation’ of the Section 106 review process” and does not “dctermine[] whether ... the

proposed tower would have an adverse effect,”24 that is not what Rennet asks. Rather, the

germane question is whether the decision to require Eger to perform a Section 106 review is

itself a “final” and not a “tentative” decision,25 and the answer is clearly “yes.”

for example, inPennaco Energy, Inc. V. UnitedStatds_DO!,26 the Tenth Circuit held that

a decision by the Department of Interior Board of Land Appeals (“IBLA”) finding that National

Environmental Policy Act (“NEPA”) requirements were not satisfied prior to auctioning oil and

gas leases, and that further environmental review was required, is a “final” action under the first

prong of Bennett. The court explained:

Although the IBLA did not make a final determination as to what
NEPA required, the IBLA’s decision was a definitive statement of
its position that the environmental analyses already prepared by the

22 Bennett, 520 U.S. at 177-78 (internal citations and quotations omitted).
23 Qureshi v. Holder, 663 F.3d 77$, 781(5th Cir. 201 1) (“In evaluating whether a challenged
agency action meets these two [Bennett] conditions, this court is guided by the Supreme Court’s
interpretation of the APA’s finality requirement as ‘flexible’ and ‘pragmatic.”) (citing Abbott
Labs. v. Gardner, 387 U.S. 136, 149-50 (1967)).
24 Reconsideration Ortler at 10.
25 Bennet, 520 U.S. at 177-78.
26 Pennaco Energy, Inc. v. United States DOl, 377 F.3d 1147 (10th Cir. 2004) (“Pennaco”).
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BLM were not adequate. The IBLA’s conclusion on that point was
neither tentative nor interlocutory in nature.27

This case presents the same scenario. Although the Division did not make a final determination

as to whether the proposed replacement would have an adverse effect, the Division’s decision

“was a defimtivt statnKnt of its position that the cnvironmntaj analyses already prepared” by

Eger, in reliance Ofl the 1 992 NY SHPO “No Impact” finding and the replacement tower

exclusion in the 2004 NPA, “were not adequate.”28 The Division’s “conclusion on that point

was neither tentative nor interlocutory in nature,”29 and therefore is a final action under Bennett.

Second, the Letter Ruling resulted in an action “by which ... obligations have been

detennined” and “from which legal consequences will flow” under the second prong of Bennett,

The Reconsideration Order’s conclusion that the requirement to perform a Section 106 review is

not an adverse effect determination is irrelevant,30 because it says nothing about the obligations

and legal consequences that do flow from the Letter Ruling. Namely, it “direct[ed] Eger to

complete the Section 106 process pursuant to the procedures specified in the [2004 NPA].”31

Absent the Letter Ruling, Eger had no obligation to complete Section 106 review, because Eger’s

proposed replacement tower meets all of the criteria to be excluded from Section 106 review

pursuant to Section III.B of the 2004 NPA.32

27 ; at 1555.
28 Id.; see also Petition at 3-5 & Ex. A C’FCC/NEPA Screening Report”) at 2-4.
29 fennaco, 377 F.3d at 1555.
30 See Reconsideration Order at ¶ 10.
‘ Letter Ruling at 1.
32 See Petition at 3-5, 9; see also 2004 NPA, § III (“Undertakings that fall within the provisions
listed in [the Section I1I.B exclusion for replacement towers] are excluded from Section 106
review ...,“).

8



Moreover, “legal consequences” flowed from the Letter Ruling: pending the time-

consuming and uncertain outcome of a Section 106 review process, Eger’s ability to construct

the tower, and the public safbty co-applicants’ ability to implement their needed system

upgrades, are delayed.3’ In fact, the Commission itself has spelled out those legal consequences:

“[f]ailure to complete the Section 106 review process prior to construction may violate ... the

NHPA and the Commission’s rules.”4 The Reconsideration Order therefore wrongly concluded

that the petition for reconsideration was an interlocutory appeal.35

In any case, even assuming urguendo the Letter Ruling is an interlocutory decision, the

Commission has the discretion to review such a ruling in cases where critical public interest

considerations are presented.36 This is just such a case, and the public interest equities here

compel full and immediate review on the merits. The record shows support from all segments of’

See Pennaco, 377 f.3d at 1155 (“Definite legal consequences flowed from the IBLA’s
decision, namely that Pennaco’s development of the leased tracts is delayed until the BLIvI has
prepared additional unspecified NE?A documentation.”).

Programmatic Agreement, Report and Order, 20 fCC Red 1073, 1133 ¶ 164
(2004) (“2004 NPA R&O”),
‘ While the Reconsideration Ordet’ also cites the Commission’s 2014 decision in Jet fuel
Broadcasting (‘or the proposition that an action that does not dismiss an application or terminate
an applicant’s right to participate is interlocutory, see Reconsideration Order at ¶ 9 (citing Jet
Fuel Broadcasting Applicationfor a New AM Broadcast Station, 29 fCC Red 2471, 2471-72 ¶ 2
(2014) (“Jet fuel Broadcasting”)), that case is inapposite. Jet Fuel Broadcasting Involved two
competing applicants for an FCC radio license. See Jet Fuel Broadcasting, 29 FCC Red at 2471
¶ 1. Here, Eger is a tower owner, not a competing applicant for a mtitually exclusive license.
36 See, e.g., Carmet Broadcasting, 6 FCC Red at 3287 ¶ 3 (finding that review of an interlocutory
ruling is appropriate where “far-reaching and vital concerns to the public interest” are presented);
AT&T, 41 f.C.C,2d at 446 ¶ 109 n,23 (noting that while challenges to an interlocutory niling
normally will not be entertained, “the Commission may decide, purely as a matter of discretion,
to depart from this rule”).

9



the local public safety community — 911, police, fire, medical, as well as state and local

legislators — all stressing the critical md imminent need for the replacement tower.37

In their submissions, public safety advocates explained that the topography in Columbia

County (rolling hills and deep valleys) makes radio coxnmunieations difficult, and the existing

location is an “ideal” site that provides “excellent coverage” and “critical communication

capability to many of our fire, EMS and police agcncies” As one representative explained, it

is “without question one of our best sites.”39 Nevertheless, these public safety representatives

stated that the existing structure, used by County emergency services for decades, requires

immediate replacement.4° Structural analysis revealed that the existing structure cannot accept

any additional loading.4’ “The inability to expand our capability at this tower site jeopardizes the

entire [Columbia County emergency communicationsi upgrade project — which jeopardizes

public safety.”42 The County’s public safety agencies are therefore working with Eger to replace

the existing tower with simply a stronger tower of the same height at the same site that is capable

$ee, e.g., Letter from Robert C. Lopez, Columbia County 911, to Daniel Abeyta, Assistant
Chief, Spectrum and Competition Policy I)ivision (Nov. 30, 201 1) (“Columbia County 911
Letter”); Letter from P,J. Keeler, EMS Coordinator, County of Columbia — Emergency Medical
Services, to Daniel Aheyta, Assistant Chief, Spectrum and Competition Policy Division (Dec. 2,
2011) (“Columbia County EMS Letter”); Letter from Paul Jalms, Chief, Livingston Fire I)istrict,
to Daniel Abeyta, Assistant Chief, Spectrum and Competition Policy Division (Dec. 27, 201 1);
Letter from Benjamin A. Wheeler, Chief, Lebanon Valley Protective Association, to Daniel
Abeyta, Assistant Chief, Spectrum and Competition Policy Division (Dec. 26, 2011) (“Lebanon
Valley Protective Ass’n Letter”); Rep. Gibson Letter; Sen. Marchione Letter; Columbia County
Attorney Letter.

See Columbia County 911 Letter; Columbia Cottnty EMS Letter.

Columbia County 911 Letter.
° See Rep. Gibson Letter; Columbia County 911 Letter; Columbia County EMS Letter; Lebanon
Valley Protective Ass’n Letter.

Columbia County 911 Letter; Columbia County EMS Letter.
42 Columbia County 911 Letter.
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of supporting additional load.43 “Without this replacement tower Columbia County is unable to

move forward with our countywide public safety radio infrastructure upgrade project that began

back in 2005.”

Tragically, “the number of ‘near misses’ attributable to the condition of the existing radio

system grows every year.”45 For example, according to Columbia County’s state senator, a

number of volunteer firefighters only narrowly escaped an exploding building because of

shortcomings in the radio system.46 For all these reasons, the public safety co-applicants have

called the need for the replacement tower “imminent” and “critical” and urged the Commission

to act now to make the county safe, stressing time is of the essence: “This replacement tower is

an absolute essential part of the Columbia County public safety radio network and it is

imperative the project move forward without delay.”47

Accordingly, the Commission should reach the merits and, as discussed below, find that

the proposed tower is excluded from Section 106 review tinder Section II1.B of the 2004 NPA.

At the very least, the Commission should find that the Division erred in failing to account for

public safety concerns and should afford the public safety co-applicants, as parties to the

proceeding, an opportunity to be heard.

See Rep. Gibson Letter.

Columbia County EMS Letter.

Sen. Marchionc Letter,
46 Id.

Columbia County EMS Letter; Columbia County Attorney Letter; Rep. Gibson Letter; cf
Lamb s Knoll, Maryland, 19 FCC Red 12283, 12292-93 ¶ 27 (WTB/SCPD 2004) (recognizing
public safety considerations are important).
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B. The Commission Should Find that the 2004 NPA Excludes the Proposed
Tower from Section 106 Review, and at a Minimum Must Give Public Safety
an Opportunity to Be Heard.

On the merits, the Commission should find that the proposed tower fits squarely within

the replacement towcr exclusion in the 2004 NPA. As a consequence, under the express terms of

the 2004 NPA, the proposed replacement tower is “excluded from Section 106 review by the

SHPO/TITPO, the Commission, and the Council,” and, accorttingly, “shall not be submitted to

the SHPO/THPO for review.”18

In its Petition, Eger explained that it retainedTectonic Engineering & Land Surveying,

P.C. (“Tectonic”) to review the proposed replacement tower for compliance with applicable

environmental requirements, including the 2004 NPA.49 Tectonic determined that the proposed

replacement tower was excluded from Section 106 review because it meets the criteria for

exclusion in Section 111.13 of the 2004 NPA.5° Specifically, the replacement tower is the same

height as the existing tower it will replace; it is at the same site and does not expand its

boundaries or require any excavation outside any existing access or utility easements related to

the site; and the tower it will replace was constructed prior to March 16, 2001,51 In addition to

meeting all of the exclusion criteria, Eger also explained that the existing 190-foot structure to be

2004 NPA, § III.

See Petition at 3-5, 7-9; FCC/NEPA Screening Report at 2-4.

2004 NPA, § 111.11 (excluding from Section 106 review the construction of a replacement
tower that does not substantially increase the size of the existing tower; does not expand the
boundaries of the leased or owned property surrounding the tower by more than 30 feet in any
direction; does not involve excavation outside these expanded boundaries or outside any existing
access or utility easement related to the site; and does not replace a tower built after March 16,
2001 that did not undergo Section 106 review).
‘ FCC/NEPA Screening Report at 2-4.
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replaced underwent a Section 06 review process, which was completed with a determination of

“No Impact” rendered by the NY $flP() on September 28, 1992.52

Importantly, the Division does not dispute that the proposed tower meets the replacement

tower exclusion criteria.53 Instead, crediting concerns that the rep]acement tower “may present a

significantly greater visual intrusion” than the existing Structure, it ordered Eger to perform a full

Section 106 review citing Section XI of 2004 NPA.54 Section XI, however, does not direct an

outcome; rather, it states that if a membe.r of the public notifies the Commission of concerns

regarding application of the 2004 NPA to excluded undertakings, the Commission “will consider

public comments” and “where appropriate, take appropriate actions,”55

The Commission should revisit the Division’s finding that Section 106 review here is

“appropriate.” As noted, the Division does not dispute the applicability of the replacement tower

exclusion. The Commission adopted that exclusion because “it is highly unlikely that a

replacement tower within the exclusion could have any impact other than on archeological

properties,”56 and categorically excluding such facilities from Section 106 review would

“facilitate[e] the timely deployment of service,”57 The Division makes no finding that

archaeological resources are in any way impacted here, Ibcusing solely on the potential change

52 Petition at 4-5; 1992 SHPO Approval.

See Letter Ruling at 3.

ia.
552004NPA, § XI.
56 2004 NPA R&O, 20 FCC Red at 1090 ¶ 45.
“ Id, at 1087 ¶ 35. The Commission also rejected a proposed provision to the 2004 NPA that
would allow SI-IPOs to “opt-out” of exclusions from Section 106 Review. See id. at 1100 ¶ 72.
As Eger explained in its Petition, the Division’s application of Section XI to require Section 106
review effectively amends the 2004 NPA to include an “opt-out” provision, contrary to the
provisions of Section XII of the 2004 NPA. See Petition at 9-11 (noting that any amendment to
the 2004 NPA “shall be subject to appropriate public notice and comment”),
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in visibility from Olana of the replacement tower as compared to the existing twin guyed tower

structure that has been in Olana’s viewshed for decades.58

While Olana is an important resource, the facts here do not support a finding that special

environmental review outside the bounds of the 2004 NPA is needed, particularly when weighed

against the critical public safety communication needs at stake.59 First, the proposed

replacement tower meets the replacement tower exclusion criteria, and therefore by definition is

“highly unlikely” to impact anything other than archaeological resources.60 Second, the

proposed tower is located two miles away from Olana, which is well beyond the 0.5 mile area of

potential effects normally considered for visual impacts under the 2004 NPA for a non-excluded

61 -. . . . ,tower. Third, the I own of Livingston conducted an exhaustive assessment of visual effects,

taking into account visual impact studies, and concluded that “[t]he new tower will have a

similar minimal visual impact” as the structure it will replace.62 Fourth, the New York State

See Letter Ruling at 3.

See supra note 19 and accompanying text.

602004NPA R&Oat[45.
61 2004 NPA, § V1.C.4.a; see Sen. Marchione Letter (noting that the replacement tower is
“located outside the traditional viewshed” from Olana).
62 Scenic Hudson at 7-8 (quoting Town of Livingston June 12, 2013 Planning Board Resolution),
Specifically, the Resolution found:

“The current application seeks the replacement of the two existing
towers with one towc.r and so represents lowering the number of
towers According to both visual impact studies received, the
existing towers are visible today from Olana. The Planning Board
finds this visual impact from Olana to be minimal. The new tower
will have a similar minimal visual impact. The proposed tower
location is of the same height as the existing towers and in the
same location as the existing towers. It has been suggested by
these speaking on behalf of the Olana Historic Site that because
the proposed tower is about 13 feet [w]ide at the tree line (which is
about 40 feet high), while the existing towers are each about 2 feet

14



Supreme Court upheld that finding, concluding that the Town took a “hard look” at the impact of

the tower on the Olana viewshed.63 Fifth, the NYSJJPO Jàzmd the exis’tbig structure has “No

Jmpcwt” on historic resource.v.61

Given the foregoing, the “appropriate” action under Section XI of the 2004 NPA is to

conclude that the proposed tower meets the replacement tower exclusion criteria and Section 106

review is not rcquired.6 As Senator Marchione explained: “1 understand that there is some

concern about the proximity of the existing tower to the Olana State Historic Site. Olana is a

treasure, and the view of the Hudson enjoyed by its visitors is breathtaking. Ifthis replacement

tower, located outside ofthe trciditional viewshecl, were to have any adverse impctct on it, I

wouidn ‘t be lending my support to this project.”66

Moreover, the Division twice failed to “consider public comments” submitted by the

public agencies about the inunediate and critical need for the tower, and for this reason alone the

wide, therefore, the visual impact of the proposed tower would be
greater than the visual impact of the existing tower. However, the
difference of less than II feet in width is not discernible at the
distance of about 2 miles away from the site to Olana .... The
Planning Board [also] takes notice that the proposed tower would
be one of many twentieth and twenty-first century additions to the
Olana vIewshed made since Frederic Church’s lifetime, and
because there are already two towers at the location, does not
represent an increase in the number of such additions. There are,
in the same viewshed, three [other] radio towers, These towers are
taller than the existing/proposed towers here under review. They
are much closer to Olana, about 4 mile away. They carry lights
which blink at night. The three towers are visible to a much
greater degree than the proposed tower.”

63
j, at 7.

64 See 199% SHPO Approval.
65 See Petition at 10-11.
66 Sen. Marchione Letter (emphasis added).
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Commission must revisit the Division’s invocation of Section XI. In its Petition, Eger explained

that the Letter Ruling did not take into consideration the critical and imminent need for the

replacement tower to support upgrades to public safety communications systems that serve the

area, as confirmed by the numerous letters to the Commission discussed above.67 As the

Columbia County Attorney’s Office so eloquently explained:

We note that., several of Columbia County’s public safety
agencies and departments had written to the Commission
expressing their imminent need for the replacement tower. The
Commission did not respond and, in its [Letter Ruling], the
Commission did not consider Columbia County’s public safety
need for the replacement tower. We understand that the
Commission was also made aware that Columbia County’s public
safety agencies and departments became co-applicants to Eger
Communications’ application for the replacement tower ... but the
Commission still failed to afford Columbia County an opportunity
to be heard or otherwise take into consideration Columbia
County’s interests in this matter.

Columbia County’s public safety interest in the development of the
replacement tower is distinct from that of the tower owner
Unless and until the Commission grants the Petition and takes
Columbia County’s public safbty interests into consideration
before deciding the informal complaint, the public interest will not
be served.

We respectfully request that the Commission .. afford Columbia
County an opportunity to be heard as soon as possible.68

The Reconsideration Order perpetuates the Letter Ruling’s error by relying on a

perceived procedural hurdle — the erroneous conclusion that the Letter Ruling is interlocutory

axd cannot be appealed — to silence the important voices of the public safety community. This is

clear prejudicial procedural error. As the D.C. Circuit has recognized, it is incumbent upon the

67 See Petition at 5-7, 11 & Ex. C.
68 Columbia County Attorney Letter.
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Commission to “considcr[] whether the public interest would be served by reviewing the

[Petition] on its merits” before upholding its dismissal on purely procedural grounds.69

IV. CONCLUSION

Reading the Division’s Letter Ruling and Reconsideration Order, one would have no

idea that important public safety agencies alerted the Division to the threat to public safety posed

by the Division’s inaction, or even that the Division took these concerns into consideration. The

Commission should right this wrong by vacating the Reconsideration Order and reaching the

merits to confirm that the proposed tower is a replacement tower that is excluded from Section

106 review under Section 111.13 of the 2004 NPA. At a minimum, the Commission’s public

interest standard mandates that the Commission vacate the Reconsideration Order and remand to

the Division with instructions to rescind its 2013 Letter Ruling and restore the status quo ante,

and thereafter afford public safety a full opportunity to be heard before making a final ruling.

69 J’S’TETI’, 566 f.2d at 337.
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Respectfully submitted,

Dated: August 26, 2015

Eger Communications

William J:
Craig E.
Wilkinson BARKER KNAUER, LLP
2300 N Street, NW, $tiite 700
Washington, DC 20037
(202) 7834141

Jacqueline P. Murray
THE MURRAY LAW FIRM, PLLC
10 Maxwell Drive, Suite 100
Clifton Park, NY 12065
(51$) 688-0755

Its Attorneys
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CERTIFICATE OF SERVICE

1, Blake A. Zanardi of Wilkinson Barker Knauer, LLP, hereby certify that on this 26th
day of August, 2015, a copy of the foregoing Application for Review was served via firstclass
United States mail, postage prepaid, on the following:

John W. Caffry
Caifry & Flower
100 Bay Street
Glens Falls, NY 12801
Counselfor Scenic fludsoni’Oiana Partnership

John A. Bonafide, Director
Technical Preservation Services Bureau
Division for Historic Preservation
Peebles Island State Park
P.O. Box 189
Waterford, NY 12188

Andrew B. Howard
Deputy County Attorney
Office of the Columbia County Attorney
401 State Street, Suite 213
Hudson, NY 12534

P.J. Kecler, EMS Coordinator
County of Columbia — Emergency Medical

Services
85 Industrial Tract
Hudson, NY 12534

Benjamin A. Wheeler, Chief
Lebanon Valley Protective Association
P.O. Box 162
New Lebanon, NY 12125

Mark Browne
Vice President, Operations
ND? Emergency Medical Services
P.O. Box 672
Rhinebeck, NY 12572

Fred R. Miller, Chief
Hilisdale Fire Company No.1
9387 State Route 22
Hilisdale, NY 12529

The Honorable Chris Gibson

Representative
U.S. House of Representatives
1708 Longworth i3uilding
Washington, DC 20515

The Flonorable Kathleen A. Marchione
State Senator
New York State Senate
182 State Street Legislative Office Bldg.
Room 918
Albany, NY 12247

Robert C. Lopez, Director
Columbia County 911 Emergency
Communications Department

85 Industrial Tract
Hudson, NY 12534

Michael Cozzolino
Secretary, Board of Directors
Greenport Rescue Squad
3 Newman Road, P.O. Box 275
Fludson, NY 12534

James VanDeusen
Columbia County Fire Coordinator
102 Route 23
Claverack, NY 12513

Paul Jahns, Chief
Livingston Fire District Board of fire

Commissioners
P.O. Box 34
Livingston, NY 12541
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Docket No.19-1031 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

---------------------------------------------------------------x 

EGER COMMUNICATIONS, 

Petitioner, 

vs. 

FEDERAL COMMUNICATION COMMISSION 
and UNITED ST A TES OF AMERICA, 

Respondents. 
---------------------·------------------------------------------x 

AMENDED 
PETITION FOR 
WRIT of MANDAMUS 

By and through its counsel, Michael H. Sussman, Esq., petitioner Eger 

Communications hereby avers as follows: 

I. PARTIES 

1. Petitioner, Eger Communications, is a partnership organized pursuant to 

the laws of the State of New York and operating in that state. 

2. Respondent Federal Communication Commission [hereinafter "FCC"] is a 

federal agency charged with reviewing and approving communication tower 

installations. Respondent United States of America funds and staffs the FCC. 

IL JURISDICTION 
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3. This Court has jurisdiction to issue a "Writ of mandamus pursuant to the 

All Writs Act, 28 U.S.C. section 1651(a), as a means of protecting its prospective 

jurisdiction. No lower or inferior court has jurisdiction to issue a writ of 

mandamus to compel agency action. 

Ill. STATEMENT OF MATERIAL FACTS 

4. On August 5, 2013, responding to a letter/informal complaint filed by the 

Olana Partnership and Scenic Hudson, Inc. dated April 5, 2011, the Competition 

and Infrastructure Policy Division of the Wireless Communications Bureau of the 

FCC [hereinafter "the division"] issued a decision requiring Eger to seek review 

pursuant to section I 06 of the National Historic Preservation Act ["NHPA"] for a 

proposed replacement communication tower it intended to install on its property. 

See Exhibit 1 hereto. 

5. Said communication tower is, and remains, necessary to upgrade 

emergency service in the western sections of Columbia County, New York and 

local law enforcement and firematic agencies avidly support its construction. 

6. Petitioner Eger argued to the division that section III(B) of the 

Nationwide Programmatic Agreement for Review of Effects on Historic Prope1iies 

for Certain Unde1iakings Approved by the Commission ["NPA"] expressly 

excluded this proposed replacement communication tower from section l 06 

review. 
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7. Specifically, petitioner Eger argued that since its proposed replacement 

communication tower did not substantially increase the size of the existing tower 

or expand the boundaries of the owned property surrounding the tower by more 

than 30 feet in any direction or involve excavation outside these expanded 

boundaries or outside any existing access or utility easement related to the site, the 

exception applied to its project. 

8. Petitioner premised its argument upon a study completed by Tectonic 

Engineering and Land Surveying which concluded that its communication tower 

met the criteria for exclusion set forth in section III(B). 

9. The original division decision rested on Section XI of the NPA which 

allows the FCC to take 'appropriate actions' in response to public comments. 

10. On or about August 30, 2013, Eger filed a Petition for Reconsideration 

of the August 5, 2013 decision. See Exhibit 2 hereto. 

11. On or about September 12, 2013, Scenic Hudson, Inc. and the Olana 

Paiinership opposed Eger's Petition for Reconsideration. See Exhibit 3 hereto. 

12. On September 20, 2013, petitioner Eger filed a further brief in suppo1i 

of its Petition for Reconsideration. See Exhibit 4 hereo. 

13. On October 24, 2014, citing a recent State Supreme Court decision 

which had dismissed a challenge by The Olana Partnership and Scenic l!udson to 

the Town of Livingston Planning Board's approval of the communication tower 
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replacement, Eger applied for leave to amend its pending petition for 

reconsideration. See Exhibit 5 hereto. 

14. On May 6, 2015, counsel for petitioner Eger wrote the FCC threatening 

to seek judicial review of the Commission's August 5, 2013 decision pursuant to 

47 CFR section 1.106(111) if the division did not confirm within 30 days whether it 

intended to decide the outstanding petition. See Exhibit 6 hereto. 

15. On July 27, 2015, more than three and one-half years ago, citing section 

l. I 06(a)(l) of the FCC's rules, to wit, "the Commission and its staff acting under 

delegated authority will only entertain petitions requesting reconsideration of a 

final action," the deputy chief of the division dismissed the petition as 

interlocutory. See Exhibit 7 hereto. 

16. On August 26, 2015, pursuant to section 1. 115 of the Commission's 

rules and citing Bennett v. Spear, 520 U.S. 154, 177-78 (1997), petitioner Eger 

sought review by the FCC Commissioners of this division detennination, arguing 

that [a] the underlying division determination was subject to reconsideration, [b] 

requiring Eger to perfo1111 a full section l 06 historic preservation review was plain 

error and [c] the proposed tower was necessary to alleviate significant threats to 

public health and safety and its construction consistent with FCC policy. See 

Exhibit 8 hereto. 

4 

USCA Case #19-1031      Document #1773634            Filed: 02/15/2019      Page 4 of 8

(Page 4 of Total)



17. On September 9, 2015, Scenic Hudson, Inc. and The Olana Partnership 

filed their joint opposition to the petitioner's application for review and the matter 

was fully submitted. See Exhibit 9 hereto. 

18. On September 12, 2018, three years after the matter was fully submitted, 

counsel for petitioner urged the FCC to act on the outstanding application for 

review. See Exhibit 10 hereto. 

19. To date, respondents have not resolved the pending matter and this 

delay is injurious to public health and safety. 

20. To date, respondents have not requested any further submission from 

any party to this proceeding. 

IV. CAUSE OF ACTION 

21. Petitioner incorporates paras. 1-20 as if fully re-stated herein. 

22. Respondent FCC's delay in resolving the pending matter contravenes 

both the "rule of reason" and Congressional intent [ when reposing such matters 

with the FCC] to ensure expeditious review of issues related to the provision of 

responsible communication services to all communities, particularly rural 

communities and particularly, as here, where human health and welfare are at 

stake. 

23. Here, the FCC has long had before it the concerns of local law 

enforcement leaders and firemanic providers attesting to the need for the upgraded 
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service petitioner Eger seeks to provide through replacement of its current 

inadequate comnrnnication tower. 

24. The lengthy delay in agency action and the FCC's failure to consistently 

enforce federal law, including the apposite regulations which exempt Eger from 

another time-consuming and expensive section I 06 review, prejudice such health 

and safety interests. 

25. The agency delay is particularly prejudicial because petitioner Eger's 

current twin communication towers were subjected to a section l 06 review and 

their proposed replacement tower is less environmentally or aesthetically intrusive 

than these current towers and meets all the objective criteria for grant of the 

exception respondent has invoked and the Division has refused to apply. 

26. The FCC has delayed Eger more than five and one-half years by 

requiring it to satisfy a regulation from which it is plainly excepted and 

respondents' delay in resolving the petition now pending for nearly three and one

half years is frustrating petitioner Eger' s right to obtain judicial review and the 

public's interest in benefitting from the substantial upgrade in promised service 

petitioner's plan entails. 

V. PRAYER FOR RELIEF 

WHEREFORE, petitioner prays that this Honorable Court issue a writ of 

mandamus compelling respondents to render a prompt decision on petitioner 
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Eger's pending application for review and enter any additional and further relief as 

the interests of justice and equity require. 

Dated: February 12, 2019 

Respectfully submitted, 
~~-

MICHAEL H. SUSSMAN 

SUSSMAN & ASSOCIATES 
l Railroad Avenue, Suite 3 
PO Box 1005 
Goshen, NY I 0924 

Counsel for Petitioner Eger Communications 
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CERTIFICATE OF COMPLIANCE 

Michael H. Sussman, Esq., counsel for petitioner, hereby certifies that the 

annexed Amended Petition for Writ of Mandamus has been prepared on a personal 

computer using Times Roman 14 font and contains a total of 1,183 words. The 

annexed document is PDF saved through OCR. w:/ 
MICHAEL H. SUSSMAN 
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DOCI(ETNO. 19-1031 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

-------------------------------------------------------------------x 

EGER COMMUNICATIONS, 

Petitioner, 

vs. 

FEDERAL COMMUNICATION COMMISSION 
and UNITED ST ATES OF AMERICA, 

Respondents. 
--------------------------------------------·-----------------------x 

NOTICE OF 
AMENDED PETITION 
FOR WRIT OF 
MANDAMUS 

To: Chairman .. Federal Communication Commission 
Attorney General, United States Department of Justice 

PLEASE TAKE NOTICE that upon the annexed Amended Petition for Writ 

of Mandamus and Exhibits 1-10 thereto and all prior proceedings, petitioner, Eger 

Communications, shall move this Honorable Court at a time and date set by the 

Court for the issuance of a Writ of Mandamus directing and requiring the Federal 

Communication Commission to resolve its pending application forthwith. 

Responsive papers shall be filed in accordance with the Order of this Court. 

Dated: February 13,2019 
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SUSSMAN & ASSOCIATES 
1 Railroad A venue, Suite 3 
Goshen, NY 10924 
(845)-294-3991 [ph] 
(845)-294-1623 [fax] 
Sussman l@frontie111et.net 

Respectfully submitted, 

MI~SUSSMAN 

Counsel for Petitioner, Eger Communications 
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FEDERAL coM.MUNICA... '"":J:'-:1:oNS COMMISSION 
WASBlNGTO"N' "" D.C. 20554 

August S ~ 2013 

VlA ELECTRONIC MAJJ.. ~NP U.S. MAIL 

Jacqueline Phillips Mun:ay, Esq. 
10 Maxwell Drive, Suite 100 
Clifron Park. Ne.w Y o:rk 12065 

Re: Proposed comro.uni<,a,lons rower 
Eger Communicati<:,ns, Inc., Columbia County, New Yoilc 

Dear Ms. Murray: 

. The, Spectttim and Competition Po!i<::cy 'Division (Division) of the Wireless 
Telecornmunicatic,ns Bureau, Federal Commun-ications Commission (FCC or ·conunlsslo:n), has 
before it ~ P~din~ complaint regarding thi;, above.referenced tower, which Eger 
Commumc:at1<:1ns. :i..c. (Eget) proposes to construct in Columbia Collllty, New York. 
Specifically, the Olana Partnership and Sceulc Fl'ud!mn. Inc. (Olallil/Hudson) have filed a 
Letter/Iafonna1 c;;;ornplaint (lnform8!- Comp!ain9' regarding the review pr<JCess for the propoood 
tc;,wenmder S:ec-uon 106 of the National fhstonc Pre~rvation Act (NHPA)? Eger opposed the 
Informal Cc:,m~l~iat; and Olanaffiudson s.':bro.itted a reply! For the reasons diSC\lSSed below, we 
grant the lnf<:>rrnal Complaint in part and d1~ct Eger to complete. the Section 106 process 
pursuant tc. th<e;. pro,;;ed\l!eS specified ln :he Nationwide Programmatic Agre.ement for Review of 
Effects on B.iis.tu:ric Propertie,s for Certain Undertakings Approved by the Federal 
Communica.ti_ons Commission (Nationwide Agreement).$ 

' flit> 
B.:g<::a- currently owns two 199-fcot guyed towers located near the Olana House State 

Histotic S'i..te (Qiana) in Columbia. County (County).' The two guyed tower~ were built in 1993. 
~;everal C!<:,;,.unty and loeal public safety entil:ie$ have existing FCC-licensed facilities on the two 

1 
See Le1c-..,"" fromlohn Caffry, Esq .. co=sel for Olana Parrnersllip and Scelli<: Hudson. Inc. to Dan A.boyta, 

As"'-stan.t:_ Q:llof, Spectrum and Competition Policy Division, dated April 5, ZQI ! (lnformal Compl•lfit). 

i 16 u-~.c. § 410f. 

' ~ee 'l._etrer fiom Robert Gagen, Esq., CQun,el for Eger Communications, Inc., to Dan Abeyta, Afsistaot 
Chte-{' _ Spettr\llll and Competition Policy Division, dated August 29,201 J (Eger Re,ponse); see also Letter 
fi-c,:,_...._ ~ooett oaien, Esq .. counsel for Eger Communlcations, Inc,, to Dan Abeyta, Assistant Chief, 
S~~m and compedtlon l'oltcy Dlvisl<:,n, dated Ocwhec 24, Wl I. 

4 
.SI; . t.ttor from John Caifry, Bsq .• conn.el for Olana Partnership and S1»nic E:uclsou, Inc., to Dan_ 

~~~ A,tlstant Chief, Speot,u,n an<l Competition l'ollcy Division, dated October 7, 201 l (Olana/.llud:;, 
~..,,,,, l;lty), 

47 C.F.R Pt. l, App. C. 
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Poge2 

1qo ,~o 
towers.' Eger proposes to construct a 199-foot self-support lattice tower on the site of one of tl,e 
existing towers, move the existing lioensees' antennas to the new tower, and remove the two 
guyed towers. The new constmctlon would also provide additional collocatlon space for orher 
service providers. 

:rn their mforn:ial Complaint and Reply, Olana/Hudson assert that the Eger tower should 
undergo full Section 106 review under the procedures specified in the N&ionwide Agreem<nt. 
Olanwll:udson a.ssert that !he proposed towex- will be clearly visible near Olana, which is a 
National R:istoric Landmark (Nf.!L) listed on the National Register of Historic Places.' 
O!ana/Hudson further contend that Olana has a unique and exceptional historic character as rho 
home of the landscape painter Frederic Ch\lreh, and that the views of the surrounding scenery in 
particular are integral to Frederic Church's paintings and thus to the historic character of Ollllla. 
Olana/B:udson also contend that the proposed self-support lattice towex- will adversely affect the 
historic landscapes and views that contribute to Olana's historic character more than the two 
existing n&row guyed towers? 

The New York Parks aud Recreation Department (NYSHPO), which is the designated 
New York Sta(e Historic Preservation Office under the NHPA, 10 ha.s raised similar arguments." 
Specificaily, the NYSHPO contends that a Secrion 106 review is necessary because the proposed 
Eger tower could adversely affect the hisrorio views aud scenery that were integral to Frederic 
Church's paintings. The NYSHPO also requests !hat the FCC conducr Section 106 review using 
the rules of the Advisory Council on Historic Pre.seicvatioh rather than the procedures in the 
Nationwide Agre,iment because of Olana's NHL status. 1' 

Eger, in its Response, argues that the proposed tower need not complete Section l06 
review because it is excluded from review under the Nationwide Agreement. Specifically, 
Section ID.B of the Nationwide Agreement generally excludes from review a replacement for an 
existing tower that does not substll.ntially increase the size of the existing tower, provided certain 
other conditions are mer.13 Eger argues that the propo,sed tower qualifies for this exclusion 
because it will replace two existing guyed towers at tbe site of one of those rowers. 14 Eger also 
states that the NYSB"PO provided no adverse effect determinations for the two guyed towers in 
1~3}5 • 

1 Id. 

' S,e Inforllllll Complaint at 3,5. 

9 Id.at4. 

'
0 See 16 U.S.C. § 470<\(b)(l), 

ll See fl...mail from John Bonafidc, Nvw York Department of Parks and Recreation, to Stephen DelSordo1 

FCC Federal Presen,ation Officer, date<! April 23, 2013. 

12 Id.; see 36 C.F.R. Part 800 (rules of the Advisory G,uncil on Historic Preservation). 

13 Nationwide Agreemen4 § 111.B, 

14 See Eger Response at 1 .. 3_ 

" Id. at 3. 
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After u:viewlng all of the pleadings, we f"md, based 011 the unique facts of this marrer, thru: 
Eger must complete Section 106 review for the proposed tower under the procednres Sp¢cilled )!l 
the Nationwide Agreement. In reaching this decision, we need oot resolve whether the proposed 
tower falls withh1 the ref,lacement tower exclusion. Rather, we rely on Section X1 of the 
Nationwide Agreement. 6 Section Xl provides that any interested pany may notify the 
Comtnissioo of its concerns regarding the Nationwide Agreement's application to the review of 
individual undertakings, and that the Commission shall consider such comments and rake 
app,coprjau, actions. Thus, Section XI affords the ])\vision discretion to reqcire appropriate 
procedures-in unique unusual situations wbere strict adherence to the terms of the Nationwide 
Agreement would produce a result that is manifestly inconsistent with the intent of the 
Nationwide Agn,<m1ent and the .NBl>.A. · 

In chis instance, seve:ral unique circun:llltances, considered in combination, render Section 
106 review necessary to fulfill the purposes of the NHPA. First, the proposed tower would be 
plainly aQQ. prominently visible from Olana, which is an Nffi:... Moreover, as the home of a 
landscape artist and the site of many of his famous works, the view from Olana is not only a 
contributing cha.acteristic to its historic integrity, but is uniquely important to understanding the 
life and experiooces of its famous resident. In addition, the proposed lattice tower may present a 
significantly greater visual intrusion than the existing guyed ti:,wers 011 the Olana historic property 
and landscape',1;. Tiling these considerations togetller, we find it necessary under these unique 
circumstances for the NYSHPO and the Division to assess under Section 106 whether the 
proposed tower will have an adverse effect on historic properties. Therefore, we find that Eger 
must complete Section 106 review pursuant to Olli' authority under Section X( of the Nationwide 
Agreement. 

We reject the NYSRPO's request to conduct Section 106 review using the ACHP's rules 
only and not !he Nationwide Agreement. We find that the process specitied in the Nationwide 
Agreement will give .all interested parties, including the NYSHPO, Eger, the e:osting licensees on 
the two towers, and any otber potential consulting parties, a full opportunity to participate in the 
Section 106 process. !?or the same reasons, we also find it unnecessaiy to discuss any fllrtb.er 
arguments in the Informal Complaint. 

Accordingly, tile Division hereby GRANTS IN PART the Informal Complain~ filed hy 
rhe Olana Partnership and Scenic Hudson, Inc., to the extent that it requests that the tower 
proposed by Eger Communicatlons, Jnc_ complete Section !06 reviow. The Division otherwise 
DISMISSES lN :PART tlle O!ana/Hudson complaint as moot. The Division DBNIDS the request 
of the NYSHPO to use procedures ocher than those specified in the Nationwide Agi-eement. The 
Division FlNDS that Eger Commuuicat1ru1s, Inc. roust complete the Section 106 proces,S"plll'SUlll'lt 
to Sections !'V through VII of the Nationwide Agreement. 

,; Nationwide Agreement, § Xl. 
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lf you have any questions, please call Don Johnson ofmy staff at 202-418-7444. 

John W. Caffry, Esq. 
Caffry & Flower 
100 Bay Street 
Glens Falls, NY 12801 

S;cerely, s;,itt=; __-
Je1b,teinberg 
Deputy Chief 
Specttum and Competition Policy Division 
Wireless Telecommunications Bureau 

Counsel for Ollma Partnership and Scenic Hudson, Inc. 

John A. Bonaflde 
Director, Division far Historic Preservation 
New York State Depll!llnent of Pacl<:s and Recreation 
P.O. Bo,; 189 
Waterford, NY 12188-0189 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D.C. 20554 

In the Matter of 

EGER COMMUNICATIONS, INC. 
PROPOSED REPLACEMEf'.JT TOWER, 
COLUMBIA COUNTY, NEW YORK. 

PETITION FOR RECONSIDERATION 

Filed by: 

The Murray Law Firm, PLLC 
Jacqueline Phillips Mu~ray, Esq., Of Counsel 
10 Maxwell Drive, Suite 100 
Clifton Park, NY 12065 
(518) 688-0755 

Attorneys for Eger Corrununica tions, Inc. 

Date: August 30, 2013 
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I. Introduction 

Pursuant to 4.7 CFR §1. 106, Eger Corrnn.unica tions, Inc. 

("Eger'') respectfully requests that the Comrnission reconsider 

its August 5, 2013 decision to require Eger to complete 2 review 

process pursuant to Section 106 of the National Historic 

Preservation Act ( "NHPA") in respect t:O Eger's proposed 

replacement of an existing 190-foot tower structure w.ith a 

replacement toi,,.;er of the same 190-foot height at the same site. 

Since 1931, the Eger site has been owned 2nd operated by 

the Eger family as a fruit farm and, since the 1960's, has been 

the site of several cornmunications to1riers that supporc. public 

safety cotTuT-.unications systems throughout the region. 2...n the 

early 1960' s, three (3) to',,1ers 1;1ere developed on the Eger site. 

In 1992, those three (3) towers were replaced by tt"te 190-foot 

twin lattice guyed tower that exists at the Eger site today, and 

that Eger now proposes to replace with a stronger ~ewer of the 

same height at the same site to support antennas needed to 

upgrade public safety com.:.uunications systems in the region. 

The Corrmiission rendered its August 5, 2013 decision in 

response to a letter/informal complaint by The Olana Partnership 

and Scenic Hudson, Inc. ("Complainants") dated April 2011 

requesting that the Corninission require an NHPA Section 106 

Eger Communications 
Petition for Reconsideration 
AugusL 30, 2013 

2 
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review of Eger' s proposed replacement tower. The Comolainants 

alleged that the replacement tower would have an impacT.: on the 

Olana State Historic Site located 2 miles from the Eger sice. 

By letter dated August 29, 2011, Eger opposed the informal 

complaint, explaining that: the proposed replacement tower is 

expressly excluded from Section 106 review pursuant to Section 

III (B) of the Nationwide Programrr .. atic Agreement for Revie;..l of 

Effects on Historic Properties for Certain Undertakings Approved 

by the Com:.'llission ( "NPA 0
) • Specifically, NPA Section III (B) 

provides that replacement -cowers falling ' ' 'h . 
Wl t:.11lD the below 

criteria are '\excluded from Section 106 review by the SHPO/'I'H20, 

the Com.'Tlission and the Council ana, accordingly, shall not be 

submitted to the SHPO/THPO for re7iew:ll 

l 

Construction of a replacement fer an exis::1ng 
corn.iuunications 1:ower and anv associated excavation 
that does not substantially increase the size of the 
existing tower under elements 1-3 of the definition as 
defined in the Collocation Agreement (see Attachment 1 
cf this Agreement, Stipulation l. c. l-3} and that does 
not expand the boundaries of the leased or owned 
property surrounding the tower by more than 30 feet in 
any direction or involve excavation outside these 
expanded boundaries or outside any existing access or 
utility easement related to this site. For towers 
constructed after March 16, 2001, this exclusion 
applies only if the tower has completed the Section 
106 review process and any associated environmental 
reviews required by the Cormnission' s rules. 1 

See N?A Section III [BJ at pg. B-8. 

3 
Eger Com...'11.unication.s 
Petition £or Reconsideration 
Jl.ugust 301 2013 
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NPA Section III further provides that ''the determination that an 

exclusion applies to an Undertaking should be made by an 

authorized individual within the Applicant's organization n2 

Consistent with NPA Section III, Eger ret2ined Tectonic 

Engineering & Land Surveying, P. C. { "Tectonicv) , to review the 

proposed replacement to'::.1er in compliance with the National 

Environmental Policy Act. Tectonic determined that the proposed 

replacement tov-1er was excluded from Section 106 review because 

it met the criteria for exclusion set forth in NPA Section III 

( B) . 3 Specifically, the Eger replacement tower is the same 

height as the exis;::ing tower it will replace; it is at the same 

site and does r:ot exoand :i..ts boundaries or require any 

excavation outside any exis~ing access or utility P~sPmpnrs 

related to the site; and iL was constrccted prior to March 16, 

2001. In addition to meeting all of the exclusion criteria, the 

existing 190-foot tower to be replaced also underwent a Section 

106 review process, which was completed with a determination of 

No Effect rendered by the New York State Office of Parks 

Recreation and Historic Preservation (\\NY SHPO") on September 

2 Id. 
3 See FCC/NEPA Screening Report by Tectonic Engineering & Land 
Surveying Consultants, PC, dated August 8, 2011, a copy of which 
is enclosed as Exhibit ''A". 

Eger Commun.ications 
Petition for Reconsideration 
August 30, 2013 

4 
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28, 1992. 4 Insofar as the replc.cement to,l'ier meets all of the 

criteria for exclusion from Section 106 review under NPA Section 

III (B) ' Eger appropriately determined that the replacement 

tower is excluded from Section 106 review. 

In deciding to nevertheless require the Eger replacement 

to,t1er to undergo a Section 106 review, the r . . .._,orn ... rnission stated 

that ·~ le "need not resolve whether the proposed tower falls 

within the replacement tower exclusionll and, instead, relied 

solely on NPA Section XI, rt1hich states that the Commission may 

take "appropriate actions" in response to public cornrnents. s 

The Corn.rnission' s decision also did not t.ake in.to 

consideration the critical 2nd i..mrn.inent need for the replacemen-c 

t.ovier to support upgrades to public safety corrrrnn:,lr;::,.irl one: 

systems that serv·e the area as confirmed by numerous letters to 

the Com.mission. Specifically, co-applicant Columbia County 

Emergency Services and its related departments and public safety 

agencies, including the Columbia County Emergency Cornmunica tions 

4 The NY SHPO' s September 28, 1992 determination concluded that 
the existing 190-foot tower that Eger proposes to replace with a 
new 190-foot tower at the same site \\will have No Impact upon 
cultural resources in or eligible for inclusion in the State and 
National Registers of Historic Places." Notably, the NY SHPO' s 
determination was based on an in-field 
visual impacts on the 190-foot tower 
Services Bureau. A copy is enclosed as 

assessment 
by the NY 
Exhibit "B". 

5 See FCC Letter dated August 5, 2013 at page 3. 

Eger Communications 
Petition for Reconsideration 
August 30, 2013 

5 

for potential 
SHE'O' s Field 
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Dep2rtment, the Columbia County Office of re Coordinator, the 

Columbia County Emergency Medical Services Coordinator, the 

Hillsdale Fire Company No. l, the Greenport Rescue Squad, Inc., 

NDP Emergency Medical Services, the Lebanon Valley Protective 

Association, Inc., and co-applicant the Town of Livingston Fire 

District had all written to the Corr®ission to explain their need 

for the replacement tower to support upgrades to their public 

C 
safety communications systems . ., During the Coromission' s review 

of the 7 rrforrna i complaint, Eger requested that the Corrz~ission 

afford Eger' s co-applicants an opportunity to be heard because 

the co-applicants' plar:.ned public safety antenna upgrades would 

be directly affected by 

Co~n.Ir,ission rejected the 

See Letter from 
Communications DeparLment 

the CoTu'Tlission I s decision. The 

Columbia 
to Daniel 

and QlO not 

County 911 
Abeyta dated 

in:co 

EBergency 

2011; Letter from County of Columbia Emergency Medical 
Services to Daniel Abeyta dated December 2, 2011; Letter rrom 
Columbia County Office of Fire Coordinator to Daniel Abeyta 
dated December 6, 2011; Letter from NOP Emergency Medical 
Services to Daniel Abeyta dated December 14, 2011; Letter from 
Lebanon Valley Protective Association 1 Inc. to Daniel Abeyta 
dated December 26, 2011; Letter from Livingston Fire District 
Board of Fire Commissioners to Daniel Abeyta dated December 27, 
2011; Letter from Greenport Rescue Squad, Inc. to Daniel Abeyta 
dated December 29, 2011; Letter from Hillsdale Fire Company No. 
l to Daniel Abeyta dated January 1, 2012. Copies of these 
letters are enclosed as Exhibit "Cu. 

Eger CommLlnications 
Petition for Reconsideration 
August 30, 2013 

6 
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consideration the written comsnents by the co-applicant public 

safety agencies in its decision. 

Based on the foregoing, Eger respectfully requests that the 

r , , ,_,ornrnission recor:sider its decision to r,_ot address whether t.he 

Eger replacement tower is excluded from Section 106 review 

pursuant to NPA Section III (Bl and, in turn, that the 

Corn.rnission reconsiaer whether it is "appropx:-iate action'' under 

NPA Section XI to completely avoid the NPA's express and binding 

provisions. Eger further asks the Cornruission to reconsider its 

decision to require Section 106 review of the Eger replacement 

tOV'ler and respectfully reouests that the Com.:Ttission :i.ssue a 

decision on reconsideration 1:na-c the Eger replacement tower is 

e:,.::cl1s..:ded fror:1 Sectic:1. 106 .1..cv_;_c:01 be:cause it rnee::s t:h':: criteria 

for exclusion pursuanc to NPA Section III (B). 

II. The Commission Should Determine That The NPA Exclusion From 
Section 106 Review Applies To The Eger Replacement Tower 

Section 214 of the NHPA authorizes the Advisory Council on 

Historic Preservation (''Council'') to exempt from Section 106 

review classes of federal undertakings that would be unlikely to 

impact historic properties. 7 Consistent with such authority, the 

Council, together with 

"categorically excluding 

7 See 16 U.S.C. § 470v. 

Eger Communications 
Petition for Reconsideration 
August 30, 2013 

the 

from 

Com..rni s s ion, concluded that 

routine Section 106 review 

7 
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categories of construction that are unlikely adversely to impact 

historic properties is appropriate and in the oublic interest.u~ 

Accordingly, the Comrnission adopted the replacement 

exclusion in NPA Section III (B), reasoning as follows: 

Similar to collocations, strengthened structures may 
reduce the need for more towers by housing up to two, 
four or more additional antennas. Given the 
limitation of the exclusion to replacements that do 
not effectuate a substantial increase in size, it is 
highly unlikely that a replacement tower within the 
exclusion could have any impact other than on 
archeological properties. Moreover, the limitation on 
construction and excavation to within 30 feet of the 
existing leased or owned property means that only 2 

minimal amount of previously undisturbed ground, 2.:r: 
any, wculd be turned, and that would be very close to 
the existing construction. Ba.lancing the small risk 
of :1.ew archeological disturbance against the benefits 
of e~couraging replacement :cather thar:. ~he 
construction of new towers, and taking into account 
t:t_e 2:eq1Jirese:1t -co cease '1v·ork a:~d pro-v-j_de noL..ice in 
case of unanticipated discoveries, we conclude that an 
exclusion for replacement towers, limited to within 30 
feet of the existing leased or owned boundary, is 
..,..o- n_,' l~ -,,.,.,. ' -.,...., , r~ ~-"-,:::: 9 
_.._aS0.1c.O..:..~ c:1110 01:-1p_op_.1..cL-..... 

Eger respectfully reqJests that the Corrmission reconsider 

its J\ugust 5, 2013 decision c.nd, instead, determine that the 

replacement to1.ver is excluded from Section 106 review pursuant 

to the plain language of NPA Section III {B). 

8 See In the Matter of Nationwide Programmatic Agreement 
Regarding the Section 106 National Historic Preservation Act 
Review Process, FCC Report and Order adopted Sept. 9, 2004 at 
pg.15. 
9 Id. at pg. 18(footnotes 

Sger Co~~unications 
Petition fer Reconsideration 
August 301 2013 

omitted). 

8 
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First, the Eger replacement tower meets all of cne criteria 

set forth in NPA Section III (B) it is the same height as the 

existing tower it ,,.Jill replace; it is at the same site and does 

not expand its boundaries or require any excavation outside any 

existing access or utility easements related to the site; and it 

was constructed prior to March " r lo, 2001. Moreover, in excess of 

Lhe exclusion criteria, the NY SHPO already completed a Section 

106 review for the existing tower to be replaced and determined 

by let te:: dated Septer:tber 28, 19 92 that it has No Effect on 

historic or cultural resources. 

Second, co reauire a Section 106 review notwithstanding 

that the replacement tO'PiEr meets all of the NPA' s cri te:cia for 

exclusion f~om Section 106 rev~ew ~s inconsistent wi~n the 

Corninission' s Report 2nd Orde:c ~, n Matter of Natior:.wide 

P :cogr arnrri.atic Agreement Regarding the Section 106 National 

Historic Preservation Act Reviev1 Process (FCC Report and Order 

adopted Sept. a ~' 2004) . In that Report and Order, 

Comc1:,ission considered and rejected a proposed provision to 

allow SHPOs to '\opt-out;' of the NPA' s exclusions from Sec-c.ior: 

106 review, reasoning as follows: 10 

We reject the proposed opt-out provision. As drafted, 
the exclusions from the Section 106 process are not 

10 Id. at pgs. 2 7-2 8 ( footnotes omitted) . 

Eger Communications 
Petition for Reconsideration 
August 30, 2013 

9 
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dependent on local conditions, but identify 
circumstances under which construction is unlikely to 
significantly adversely affect historic properties in 
any state. Indeed, in order to avoid potential 
effects 
Agreement 
exclusions 
sought to 

on historic 
as adopted 

properties 1 the 
substantially 

Nationwide 
limits the 

from which commenters most vigorously 
opt-out. Thus, the opt-out provision is 

unnecessa:::-y. At the same time, such a provision would 
create a patchwork of varying agreements, state-by
st2te1 and thus cause additional administrative 
burdens for applicants. Moreover, procedural changes, 
adopted by use of the opt-out prc',Tision, 'dould likely 
occur over a period of time, creatina additional 
burdens and confusion for all parties conc~rned. 11 

The Com..rnission' s decision effectively amends the NPA to 

include an "opt-outr' provision, even though the Cornrn.ission has 

already an "opt-out" provision. Insofar as NPA §XII 

requires that any amendment to the NPA must occur in accordance 

with standard processes, including public notice, corrJT,ent and 

execution by the parties to the NPA, it is respectfully 

submitted that the CorrtTtission' s August 5, 2013 decision 2.mounts 

to an amendment of the NPA in contravention of NPA §XII. 

Third, it is respectfully submitted that the Commission's 

decision to reauire Section 106 review even though the Eger 

replacement tower meets all of the NPA's c~iteria for exclusion 

therefrom is not \\appropriate" action pursuant to NPA §XI. As 

explained above, the Com.mission has already determined th2t the 

11 Id. 

Eger Communications 
?ecition fer Reconsideration 
.n.uqust 30, 2013 

10 
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NPA exclusion for replacement towers is '\reasonable and 

appropriate" 1-tJhere a replacement tower, like the Eger 

replacement tower, meets the stringent criteria set forth 

therein. As such, the Cornrnission' s decision that it is 

''appropriate action" ~nder NPA Section XI to create an exception 

from the NPA exclusion applicable to the Eger replacement tower 

simply cannot be reconciled with its prior determination that it 

is appropriate to exclude such replacement to,;,vers - without 

exception - from ~he NPA. 

Fin.ally, it is respectfully reques"C:ea that the Commission 

take into consideration the critical and i:nrninent needs of the 

co-applicant public safety age:-1cies that require the Eger 

support ,.... .,.....; ~.; ,.... - 1 
--... .;.. ..L ,_..:.. \.._..Q...:.. upgrades CV their oublic 

safety cornrnunicctions systems. ..Ln this regard, we ' . ~ SUDml L t:nat 

the Comm.ission should afford the co-applicant public safety 

agencies an opportunity to be hea!:'d on this Pet:ition. Unless 

2nd u:itil that occurs, the reco:cd before the Cor::imissior-c will 

lack data relevant to assessing the 

interest and particularly public s2fety. 

Eger Communications 
?etitio~ for Reconsideration 
August 30, 2013 

11 

impact to the public 
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III. Conclusion 

For the reasons set forth above, Eger respectfully !'equests 

that the Comrnission determine that the Eger replacement tower is 

excluded from Section 106 review pursuant to NPA §III (B). 

Exhibit A: 

Exhibit B: 

Exhibit C: 

Respectfully submitted, 

~-{..u'Sw....,'--4c"-;'--'1 \'--'~"-I ~.L.1u:~ ,,; c ~AY ,1 :
0

Ju1 '1 
The Murray Law Firm, PLLC 
10 Maxwell Drive, Suite 100 
Clifton Park, NY 12065 
(518) 688-0755 

Attorneys for Sger Corrult1Jnications, Inc. 

Date: August 30, 2Cl3 

FCC/NEPA Screening Repdrt by Tectonic 

1992 NYSH?O Determination of No Impact 

Public Safety Agency Letters of Need and 
Support for Replacement Tower 

12 
Eger ComiT,unicc tions 
Petition for Reconsideration 
August 30, 201.3 

USCA Case #19-1031      Document #1773634            Filed: 02/15/2019      Page 13 of 57

(Page 28 of Total)



USCA Case #19-1031      Document #1773634            Filed: 02/15/2019      Page 14 of 57

(Page 29 of Total)



New 'I orl< Stat11 Office of Parks, Aecreatlon and tilstor!c ~ervatlon 
The Governor Nelson A. Rocke!eller Empire State Plaza · 
Agency Building 1, Albany, New York 12238-0001 

}f,.r. Mark Eger 
V.ark i::ger &: Bros., Inc. 
RD 2, l:o:( llA 
Hudson, Ned Y=k 12534 

"'~· ..;;, 

.·-:... 
"""--

September 28, 1992 

, ..... . 
:. .... , 

SEQ.~ 
190' Cc:in\llUnication Tcwer on Blue Hill 
Greenport:, Columbia- Coonty 
92:E'RJ.602 

'!be Otlice of Parks, Recreation and Historic ?reserV<i.tion (OPRHP) has 
receive:l. the d=l!r.entation you providiad. on your pi::,:;ject. As the i.tate 
a.gency resi;orusible for the cooi:dina.tion ot tlw state I s hif:r..oric p....-eee:rvation 
P...~, includir.g the encouragement ard a.ssistance of local presersre.tion 
prog=, we offer the follO'Jlin;, =umenta, 

Fscently, staff ftom our Field Servioes llu'reau visite:i tile area of the 
P-~ =runicatian tower to assess the potential visual impact of tile 
J;)rOJect. Easa:i up:m this :ceview, it is tbs Ol?ml''s opinion that this 
}?---Oj~ will n.a·ve No ~ct ui;:o.ri cultural resou..'"CeS in or eligible for 
inclusion i.ri the state arid Natio.rial Begist-e..-s of Historic Places, 

If yoo have a.riy queSticns, please CiUl cor Project Review Unit at 
(518) 474-0479. , j 

.. I 

• .. 
-· 

• . -.t_,. 
. , 

' -. ·-

S.Stokes 
Commissioner for 

'-- r.~=,..ic Prese:t:Vation 

An l:qual Opponunily I Affirmati~ Action Agency 
Historic Prosorv•t!oo Fleta !ilM'vu;:u auraau 

lu.tlO<W R.;ltttr 1ael ~~ J1H7""""'7$ 
Tkl'mlW s.t(Vi,Qec 111M~T1$0 

Pt-c{-kl.1\-.vi&w O!MU411't 
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FCC LAND USE SCREENING CHECKLIST 
FOR PROPOSED REPLACEMENT TOWER 

EGER COMMUNICATIONS 
170 EGER ROAD, HUDSON, 

COLUMBIA COUNTY, NEW YORK 

PREPARED FOR: 

EGER COMMUNICATIONS 
33 EGER ROAD 

HUDSON, NY 12534 

PREPARED BY: 

TECTONIC ENGINEERING & SURVEYING CONSULTANTS P.C. 
70 PLEASANT HILL ROAD 

MOUNTAINVILLE, NEW YORK 10953 

August 8, 2011 

Practical Solutions, Exceptional Service 
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Eger Communications August 8, 2011 

1. Wilderness Areas (47 CFR 1 § 1.1307 (a)(1) and (2)) 

Tectonic has conducted a review of the current United States Geologic Survey 7.5 
Minute Topographic Quadrangle for the Subject Site (Appendix Ill), as well as the U.S. 
National Wilderness Preservation System Map, the Federal Lands and Indian 
Reservations Map, and the National Landscape Conservation System: Wilderness and 
Wilderness Study Areas Map. According to these maps, the Subject Site is not located 
within an officially designated Wilderness Area. As such, no further investigation 
regarding Wilderness Areas is required. 

2. Wildlife Preserves (47 CFR 1 § 1.1307 (a)(1) and (2)) 

Tectonic has conducted a review of the current United States Geologic Survey 7.5 
Minute Topographic Quadrangle for the Subject Site (Appendix Ill), as well as the 
National Wildlife Refuge System Map. According to these maps, the Subject Site is not 
located within an officially designated Wildlife Preserve. As such, no further 
investigation regarding Wildlife Preserves is required. 

3. Listed Threatened or Endangered Species or Designated Critical Habitat (47 CFR 
1 ~ 1.1307 (a)(3)) 

The New York State Department of Environmental Conservation (NYSDEC) has 
determined that certain telecommunlcation/to'Ner projects vvill not adversely affect 
threatened or endangered species, or designated critical habitats. According to the 
NYSDEC, the proposed project will have no adverse effect upon rare species or 
significant natural communities, provided that the development meets one of the 
following criteria: 

1. New antennae or panels on existing towers, or new communications equipment 
installed within existing fenced equipment areas, provided that all new work is 
confined within existing equipment areas, no previously undisturbed land is 
disturbed, and no new access roads or expansion of existing access roads is 
involved. 

2. New or existing towers, antennae and associated equipment installed at a location 
currently wholly occupied by lawn, pavement and/or gravel. 

3. New or existing towers, antennae and associated equipment installed on or in 
existing buildings, rooftops, billboards or bridges, with the exception of buildings and 
bridges with peregrine falcon nests. 

Based on a review of the Subject Site, the proposed replacement installation will be 
limited to an existing manicured lawn and previously disturbed, gravel parking area 
located approximately 5 feet from the existing guyed tower. A further review of the 
NYSDEC Environmental Resource Map of the project area indicates that there are no 
significant natural communities within the Subject Site. As the Subject Site meets the 
NYSDEC criteria and is not located within a significant natural community, Tectonic has 
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Eger Communications August 8, 2011 

determined that the proposed project will have no adverse effect on listed or proposed 
threatened or endangered species, or designated critical habitats. 

Tectonic has also reviewed the Subject Site in accordance with the United States Fish 
and Wildlife Services' (USF&WS) Service Interim Guidelines for Recommendations on 
Communications Tower Siting, Construction, Operation and Decommissioning. Per the 
Service's Guidelines, the proposed installation has been designed as a 190 high self
supporting lattice tower without lighting, and will not be located in or near an area of 
wetlands or wildlife refuge. 

Based on the assessment of the Subject Site in accordance with NYSDEC policies, the 
NYSDEC Environmental Resource Map, and USF&WS guidelines, Tectonic has 
concluded that no further investigation regarding Listed Threatened or Endangered 
Species, or Designated Critical Habitats is required. 

All relevant documents are included in Appendix IV. 

4. Historic Places (47 CFR 1 § 1.1307 (a)(4)) • "May affect districts. sites. building. 
structures. or objects. sionificant in American history. architecture. engineering 
or culture that are eligible for listing in the National Register of Historic Places ... " 

Tectonic has reviewed the Subject Site in accordance with the Nationwide 
Programrnatic Agreernent for Review of Effects on Historic Properties for Certain 
Undertakings Approved by the Federal Communications Commission (NPA). According 
to the NPA, certain undertakings are excluded from Section 106 review. These 
undertakings include: "Construction of a replacement for an existing communications 
tower and any associated excavation that does not substantially increase the size of the 
existing tower under elements 1-3 of the definition as defined in the Collocation 
Agreement and that does not expand the boundaries of the leased or owned property 
surrounding the tower by more than 30 feet in any direction or involve excavation 
outside of these expanded boundaries or outside any existing access or utility easement 
related to the site. For towers constructed after March 16, 2001, this exclusion applies 
only if the tower has completed the Section 106 review process and any associated 
environmental reviews required by the Commission's rules." 

Elements 1-3 of the Collocation Agreement define a substantial increase as: 

1. "The mounting of the proposed antenna on the tower would increase the existing height 
of the tower by more than 10%, or by the height of one additional antenna array with 
separation from the nearest existing antenna not to exceed twenty feet, whichever is 
greater, except that the mounting of the proposed antenna may exceed the size limits 
set forth in this paragraph if necessary to avoid interference with existing antennas: or 

2. The mounting of the proposed antenna would involve the installation of more than the 
standard number of new equipment cabinets for the technology involved, not to exceed 
four, or more than one new equipment shelter; or 
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Eger Communications August 8, 2011 

3, The mounting of the proposed antenna would involve adding an appurtenance to the 
body of the tower that would protrude from the edge of the tower more than t11enty feet, 
or more than the width of the tower structure at the level of appurtenance, whichever is 
greater, except that the mounting of the proposed antenna may exceed the size limits 
set forth in this paragraph if necessary to shelter the antenna from inclement weather 
or to connect the antenna to the tower via cable," 

According to a review of the Subject Site, the proposed replacement tower meets the 
Section 106 exclusion policies outlined in the NPA The following information was 
determined through Tectonic's review of the Subject Site in regards to these 
stipulations: 

• The existing tower structure was built in 1992 and is being replaced because it is 
structurally unsound, 

• The proposed replacement tower and related construction activities will be limited 
to the current boundaries of the owned property, 

• The proposed replacement tower will not substantially increase the size of the 
existing guyed tower, 

Based on Tectonic's review of the Subject Site, the proposed project complies with the 
stipu!ations set forth by the NPA. Therefore, In accordance with the NPA, the proposed 
replacement tower may be installed without being reviewed under the consultation 
process set forth under Subpart B of 36 CFR Part 800, 

All relevant documentation is provided in Appendix V 

5. Indian Reliaious Sites (47 CFR 1 <> 1.1307 (a)(5)) 

According to a review of the Subject Site in accordance with the NPA, as outlined 
above, the proposed replacement tower is excluded from Section 106 review, As such, 
Tectonic did not participate in tribal consultation through the FCC Tower Construction 
Notification System, 

In the unlikely event that unanticipated historic properties, cultural artifacts, 
archaeological deposits or human remains are inadvertently encountered during the 
proposed construction and installation activities, Eger Communications must halt 
activities immediately and contact the appropriate tribal governments, local officials and 
state agencies, in accordance with federal and state regulations, 

6. Located in a Flood Plain (Executive Order 11988) (47 CFR 1 § 1,1307 (a)(6l) 

Tectonic has reviewed the FEMA Flood Insurance Rate Map of the project area 
(Appendix V), Based on the information obtained, the Subject Site is not located within 
a 1 00-year or 500-year flood plain, 
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Eger Communications August 8, 2011 

As the Subject Site is not located within a 100-year or 500-year flood plain, Tectonic has 
determined that no further investigation regarding Flood Plains is required. 

7. Wetlands (47 CFR § 1.1307 (a)/7)) "Construction will involve significant chanae in 
surface features (e.g. wetland fill. deforestation or water diversion)" 

Tectonic has conducted a review of the USF&WS National Wetlands Inventory map and 
the NYSDEC Natural Resource Mapper for the Subject Site (Appendix VI). Upon review 
of these federal and state wetlands maps, it was determined that the Subject Site is not 
located within or adjacent to a mapped wetland or regulated water body. 

As the Subject Site is not located within a mapped wetland, Tectonic has determined 
that no further investigation regarding Wetlands or other surface features is required. 

8. Hiah Intensity White Lights (47 CFR 1 <l 1.1307 (al(8)) 

According to the location of the Subject Site and the height of the proposed tower, the 
Subject Site will not require High Intensity White Lights in a residential neighborhood. 

9. Radio Frequency Radiation (47 CFR 1 & 1.1307 (b)} 

The proposed Eger Communications replacement insta!!ation wiH be limited to the 
construction of a self-supporting lattice tovver. The tower itself \Nill not emit radio 
frequency radiation. FCC licensees vvho may transmit from antennae mounted to the 
tower will be required to comply v1ith app!icab!e radio frequency exposure standards. 

CONCLUSIONS/RECOMMENDATIONS 

Based on the review of readily available information regarding the above-referenced FCC 
issues, no further investigation is warranted prior to the development of the proposed 
replacement tower at 33 Eger Road in Hudson, Columbia County, New York as outlined in 
47 CFR Part 1, Subpart 1, Section 1.1307 (a) end (b). 

If you have any questions about information in this report or if we can be of further 
assistance, please contact the undersigned at (845) 534-5959. 

Sincerely, 

TECTONIC ENGINEERING & SURVEY.IN~
1
CONSULT~NT~} !) /J 

~~ ~ I ~v.,.,U~ 
J_). \.... ~ /,v /r 
Denise Pantzlr Peter T. Sutherland, P.E., L.E.P., C.P.G. 
Staff Archaeologist Vice President, Manager of Environmental Services 
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FIGURE II 
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Federal Communications Commission 

the appLicable he2.lth a:id safety guidelLrtes 
cited in§ t.13G7(b). 

[51 FR 15000. Apr. 22, 1986. 2.s arnenCed at 51 
FR !3889, May 23. 1986. 53 FR 28383, July 28. 
1988: :ic F"R 13.J.'.-L Apr. 2. iS9l: 6·1 FR 19061. 
Apr. lS. 1999) 

§ 1.1307 Actions that may have a sig• 
nificant environmental effect, for 
\'-·hich Environmental Assessments 
(EA.s) must be prepared. 

(2) Commission anions with respect 
:.a the following types of facilities inay 
si.gnifica.i.1tly affen the environmenc: 
and -i:hus require the preparation of 
EAs by c.he a~piicant (see §§ 1.1308 a.r1d 
1.1311) and rnav reauire fun::her Com
mission envirorl.men°tal processing (see 
§§1.131-4, Ll315 and 1.1317): 

(1) Facilities that are to be located i::1 
an officially designaxed 'xilderness 
area. 

(2) Facilities that are to be located in 
an officially designac:ed 1.-viidlife pre
serve. 

(3) Faci.li.ties th2.t: {i) ).fa,.· 2ffecr: list
ed threaterced or endanger2d species or 
C.esign2:ted cri-:.:ic2.l habitats: or (ii) are 
LikeI:y to jeopardize .:he con-cinued ex
istence of 2.ny proposed endangered or 
threatened speci.es or li.kely w result in 
-che Cestru.ction or adverse modifica
c:ior, of proposed crir.i.cal habirnts as 
determined by the Secretary of ,:he In
terior pursuartt rn the Endangered Spe
cies Act of 1973. 

>,J'a-:-;;:.: T.rie Hst of endangered 2nd chre2t• 
ened species i.s contained in 50 CFR li.lL 
ti.22. 222 . .23[a) 2nd 227 4 The list of Ces
ignaced cricicai h~~bi.tats :.s contained i.n 50 
CFR 17.95. lT.9E a.:d pan: 226. To ascerrnin the 
status of proposed species 2nd h2bir:acs, in• 
quiries may be directed to the Regional Di· 
recrnr o~ the Fish and \Viidlife Service, De
p2.rcment of the Interior. 

{4) Facilities that may affect dis
tricts, sites, buildings. structures or 
objects, significant in American his
tory, architecture_ archeology. eng1-
neering or culture, that are ilsted. or 
are eligible for listing. in the Kational 
Register of Historic Places. (See 16 
U.s_c_ --!70w(S): 36 CFR 60 and 800.) 

;\iOTE: The National Regist,;,r is updated 
and re-published in the FEDERAL REC'.STER 
each year in Febru.:ary. To 2scercain whether 
a propose.I affects a hisrnr:cal propeny of na
tional significance, inqui.ries also may be 
made to the apprnpriace Srnxe Hiscorlc Pres-

§ 1.1307 

e-rw:.tion Officer, see 16 C.S.C . .;102(h): 36 CFR 
pares 63 and 3QI}_ 

(5) Facilities that may affect Indian 
religious sites. 

(6) Facilities to be located in a flood 
?lain (See Executive Order 11988.) 

(7) Facilit::.es whose construction will 
involve significarn: change in surface 
features (e.g., vvetland fill, deforesr::
ation or \-vater diversion). (In the case 
of wetlands on Federal prnperty. see 
Executive Order 11990,) 

(8) •.. e, .. ,--1tenna towers and/or su::morti;.1~ 
stf"uctures that are to be equip[JE:d ,,,,-1th 
high fn:ensity 1.vhite lights which 2..re 
to be locac:ed tz1 residential. r:eighbor
hoads. as defined b::,,.. the applicable zon
ing law. 

(O) In addition to the actions listed in 
paragraph (a) of this section, Commis
sicn 2.ctior.s granting constr-uctlon per
mits. licenses to transmit or renewals 
thereof, equipment authori:zc.tions or 
modifications in existing facilities, re
q~1ire che pceparation of ar, E;:;.virc:1-
mem:al Assessment (EA) if ti-"1e par· 
ticular facU:ty. opJ::ratior:. or trans
mit:er <sould cause human exposure to 
levels of radiofrequency radiation in 
excess of the limi.ts i:1 §§ 1.l310 and 
2.1093 of this chapter. AppLic,s,.tions rn 
the Corn.mission for construction per
mits. ~icenses t.o tra:1.Smi;: or rene',vals 
thereof. equipment authorizations or 
;nodifications in existing facilities 
mus:: contain a stater::enc: cor.Jinning 
compliance ,.vith the limits unless the 
faci.lity. operation, or transmitter is 
categorically excluded. as discussed 
below. Technical information showing 
the b2.sis for this statement must b"e 
submined to the Commission upon re
quest. Such compliance st2.temern::s 
may be omined from license appli.ca
tions for transceivers subject to the 
certification requirement i.n §25.129 of 
this chapter. 

(1) The appropriar:e exposure limits in 
§§ 1.1310 and 2.1093 of this chapter are 
generally applicable r:o all facilities. 
operations and transmitters regulated 
by i:::he Commission. However, a deter
mination of compliance 1.-vith r:he expo
sure limits in §1.1310 or §2.1093 of this 
chapter (routine environmem:al evalua
tion). and preparation of an EA if the 
limits are exceeded, is necessary only 
for facilities. operations and t:--ansmiI
ters that foH into the categories listed 
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§ 1.1307 47 CFR Ch. I (10-1-04 Edition) 

ir:. table. 1, or those specified in para
graph (b)(2) of this secc.ion. All other 
facilities. operations and transmin;ers 
a;-e cm::egorlc2lly excluded from mak
ing such studies or preparing an EA .. 
excepc: as indicated in paragraphs (c) 
ar1d (d) of this section. For purposes of 
i::able L buUdL.,g-mour1ted antennas 
means antenr.as mounted in or on a 
building suucture that is occupied as a 
1,vorkplace or residence. The term posxer 
in column 2 of cable l refers ::o c:otal 
opera:::ing power of the -;::rnnsmitting 
operation in question in terms of effec
tive radiated povver (ERP). equi.valen-c 
isotrooic.s.llv r2.di.ated pmver (EIRPI. or 
peak ~nvelOPe power (PEP). as defined 
in §2.1 of this chaoter. For the case of 
the Cellular R2dior.eienhone Ser\·ice, 
subparr. Hof pan: 22 of this chapter; the 

Personal Communications Service, 
pan:: 24 of ·this chapter and i::he Special
ized Mobile Radio Service, pan 90 of 
this chapter, t:he phrase tornL power of 
all channels in coh!mn 2 of table l 
means the sum of the ERP or EIRP of 
all co-located simulta:-ieoush' oper
ating transmittet"s O\vned and Operar::ed 
by a single licensee. When applying the 
criteria of table L radiation in all di
rectlons should be considered. For the 
case of uansmining facilities t.:.sing 
secrnri.zed i:.ransmiuing antennas, ap
plicants and licensees should apply the 
crtreria to all transmitting channels in 
a given sector, noting that for a highly 
direc::ional antenna there is relar.iveh' 
little contribmi.on to ER? o;:- EIRP 
summation for other directions. 

T;'..2L.E 1-TF-.A\JS'-1:TTE,:;s, FAC:UC:-i:C:S . .\.,'-<D 0PERA7:CNS SUEJECT TO ROUliNE ENV:F.Ol\l'.::,'17P..l 

E'J,'..LU.!l..TION 

1,!,~i~;:;:,c:::<,~l "'is;,.~,.;~'cr c.a~,.c.2 -s:oc0a.r: '-S: cl Ncr:-:::~•i/ci,~i;-r<:c:.:n:2,::: Er~Ernas: 
Jar: '.2 '. '. amenna < 1 C :-:, arc ~cw,;r > E:iRP 

: l; ;:ir-:.w'c,;s ade:;:.:a:e ncnce :e;ar::fa°'.<;; ccten::a; racicfr;,;(;·~erc:; s<:iSO'.".I t:a.;:
arcs, e.;., :r:icITTa::cn r;_;,;;a 0dir.<;; t~e saf,:, m,n,r:-.um se:J.ara;Con cis:am;,; re
q:..:,rnD :-er.,·een :.:s<:Crs ar.d trc:rsceiver antannas: an,:; 

!2) :eie'.ercas t~e ecolicaoie F•::C-adcpec lim,:s Jor :acici;,;~:.:ency ex~cs:.:r,., 
s:::ec,fiec in §1.~3°0. 

a,;c Rac,cte!ecr,cr\;; S,H-rc,a- \Sl.ltcar: E ,'icr-;;;w/cir:g-mc0r:teC ar.tenr.as: neigi",t ai,:cc,€ g:.:vnd :e,,e: :c sewest ,:cint 
car: 22) ar::ar1na < 10 r1 anc ;;ewer> 'OGG 'if E.9P (:C.!Q 'I! E:FF} 

8;,1/cir:r;-rr:c1..,r.reC ar:ienr:es: ccwer > 1GCO W ERP (1640 W EIRP) 
C;;ilua1 R2c,c;1ftoncre Soe:--,ice 1.s<.:tcar: ~ Ncr:-cu1N:ir.r;-rr:c-c:n;ec er!>:r:n.;;s: r,e;,;;r.1 atc•1e gn:;ur:d 'ev-:::i tc ic,~est 

;:ar: 22\ arn.;nra < cc:, rn ar:d :c:m ccwer cl ail c:7anr.els > •GCO W ERP 
E!RP) 

fJw)c;r:q,ncur:ied er.:er:ras: tciai ;:ewer cl ail channe:s > 1'.:0C VJ Ei'iP (1-~..\0 
'1/ EiRP: 

Perscr:21 C0rT'rur.,cEt1cns S,a-r,ici:s {par: 2.:.; 1n •'ia1~cwbanc PCS \;cc:t:;:;ar. 0): r.cn-t:l.'iidim;-rr:c1..•r.ifH: i,r.tanr:es· ~.e1gr:t 
ac-c;-;e 01cc:r,c ieve;i tc !cwesi oo<nl of antenna< 10 r,; ;;ra to~i pcwer :::f a,1 
cnann.-iis > 1CCO W E:=iP (16..tQ W EiRP) 

8/da,r:g-r::cc:nred ;,.nrenr:as· iotal ;:icwer ol al! c'1ar,ne!s,. ·.GCO W EFP pe.i.o 
W EiRP) 

\2) Broacbar;c PCS (s;,;cpar: E): r;cr;-t:wldir:g-mc,mtad amer.nas· r,a1;ht accve 
grcur:d ie•1el to 1cwe.st pcrnt cf amenna < 10 m a1x: total oc:we: ol aii cnan
neis > 2000 W ERP (3280 W EiRP) 

Bwlding-mcum,:<:i amenr:as: 10ta1 power d aH c.hannals > 2000 W ERP (3230 
W EiRP) 

Sateil,t,: Ccrn;-,,t.,n,car:cm; (;:;ar: 25) Ail ,nc:uC;;d. in acd,~cn, for NGSO s:.:bscr;tar eq:.;ipmem, licensees are re-
qu1reo to aitacn a label le subscnt:er :ransc,a-iver amennas \hat 

( 1) providils adaquaie nc;ice regarding potential radio!requency sa.'eiy 1721· 
a:ds, e.g., 1n!orrnetion re-;,arding tl1e sa!e minimum se;:;a;m:on cistar,ce r,;
qu,,ed ostween users and transcei'ler 2ntennas: arc 

\2) ~e/erences iha apoiicabi;:. FCC-aCopied iim1ts tor ract:cfrequG~Gy ex::icsur;; 
s;:,:;c,f:ed in § 1. 1310 o• this chapt,H. 

Geners; V'i1re10,ss Ccrrmun,cations Service Total pcwer ct ell c:hanna!s °' 1640 W EIRP 
(per: 2c,1 

Wire;,::ss CJmiT'.ur.:cations Serl!c2 {Par; 27) (1) tor tr.e 1390--139'.2 MHz. 1392-13S5 MH~. 1432-1.!3.S 1.lHz 167C--~675 
,\!Hz and 2365-2390 MH;:: bar.Cs 

N~~~~~t:;·~~u~t:~,;~~~:~~~1\~~1~;te~b;~·=11~~~t;:1 ~~-~~ :~ l~;~st{i;i~t ,~; 
E!RP) 
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NEPA LAND USE SCREENING CHECKLIST 

Client: Eger Communications 
Site Name: n/a 

FCC NEPA Cate o 
1. Wilderness Area 
is the ~reposed facility located in an officially 

desigr:ated w!ldnerness are2? 

2. Wildlife Preserve 
!s the prq:osed facility loczteC in an offrdaily 

Cesignated wildlife preseue? 

3A Listed Threatened or 
Endangered Species 

Wm che proposed ~cility likely effect 

ihreaiened or endangered species? 

38, Listed Threatened or 
Endangered Species 

Will the propcseC faciiity likely jeopardize ths- cont 

existence of any d.;signated er proposed 

:hreate:,eC or enCangered species? 

3C. Critical Habitat 
lf./ii! the prq:csed facility likely remit in th;;-

destruction er :::dverse mcdiflcaticn cf designated 

'.;r ::rq;osed cf-;ticai h2bitats. as dete:-:;;ined 

by the Cnd2ngereC Si:ecies ACi. d 1 S73? 

4. National Register of Historic 
Piaces 

'Nii ::'.e fac:iity af:'ec: cis:ric:s. sites 01..:i:Cir:gs 

;;tr,.cc:c;res er objects, signif:can: in .A.merican :,isc-

ory, archicecture. archaeoicgy. engineeri,-,g er 

culture, that are iisteC (or eiigibile for !isting) in 

;he Natior;a! Register of Histcr:c P!aces? 

5. Indian Religious Sites 
''l'/iii the faci!ity affect Indian Reiig1cws Sites? 

6. Flood Plain 
is the iaciiity ic-csted in a flcod picin? 

7. Surface Features 
Will the ccnstr:Jcticn of the prcposs-d facility inv

olve significant change in sur:'ace features (e.g 

wet!anc! ftli. deforostraticn or wa;er diversion)? 

8. High Intensity White Lights 
Is the proposed facility located i:'t a residential 

neighborhcod, as defined by local zoning law, 

and required to be equipped with high inter:sity 

white lights? 

Tectonic W.O. ;;'5920.01 

GIS Rese2rch Centc-r 

U.S. Fish & Wlidlife Service (USF&WS} 

Dept. cf Erw!ronrr:er,ta! Conser✓• (DEC) 

United States Fish & Wiid!ife 

Service (USF&VVS) 

De;:t. of E:wimnmental Ccnser-1. (DEC) 

U. S. r"lsh & 'Wildlife Service (USF&I.NS) 

Depi. of Environrnentai Ccns.,;n1. (DEC) 

U. S. Fist-, & \Niici!ife Service (USF&\1\/S) 

0€pt. of Erwircnment;;;i Cor'.ser1. (DEC) 

U.S. Fish & Wildlife Ser,ice (USF&'NS) 

Dept. of Envircnm<:nta1 Corser,.-_ (DSC) 

S;aie Hiswr.c Preser~·2ticn 

Cfice (SriFO) 

Tribal Hisr;onc Preservsticn 

Office (THPO) 

FeCerai E;.,ergency ~.!anagemer., 

Afency (rEMA) 

National Wetic:r:ds lnve~torJ 

Feceral Aviation Adrnlnistraticr: (FAA) 

and Local Zoning (tower ht. and 

lighting requirement supplied 

by earner) 

Location: 170 Eger Road, Hudson, 
Columbia County, New York 

X 

X 

X 

X 

X 

X 

X 

X 

~For cc/locations, NEPA Land Use Screenir.g Categories 4 & 5 are required. The remaining cetegories are categoricaily excluded. 

The undersigned has reviewed and approved the completion of this NEPA checklist for the above referenced site. 
Signed: 
Title: Staff Archaeologist 
Date: .l\ugust 8, 2011 

B. Facility Power *Responsibility of Client 

X 

X 
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Declination 

* MN 

i'v1N 13.61°W 

Name:HUDSONSOUTH 
Date: 08/12/11 
Scale: 1 inch = 2,000 ft. 

SCALE 1 :24000 
11,liLE 

1000 2CC0 YARDS 

2 KILOti.!:":TERS 

Location: 042"11' 08.03" N 073'48' 49.73" W 
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
Division of Fish, Wildlife & Marine Resources 
New York Natural Heritage Program 
625 Broadway, 5th Floor, Albany, New York 12233-4757 
Phone: (518) 402-8935 • Fax: (518) 402-9027 
Website: www.dec.ny.oov 

November, 2011 

Guidelines for Consultation with NY Natural Heritage 
regarding 

Proposed Collocations of Telecommunication Facilities 
on Existing Towers and Buildings 

Joe Martens 
Commissioner 

Regarding reviews of the databases of the New York Natural Heritage Program for rare, 
endangered, or threatened species in the vicirjty of proposed telecommunication equipment to be 
collocated on existing telecommunications towers and on existing bui]cli_n.gs: New York Natural 
Heritage has no records of rare or listed species which would be of concern, and therefore does 
not require a consultation wifr, NY Natural Heritage, for any cornmunication facilities projects 
that meet one of three criteria below: 

1) Ne\v antennae or panels on existing tm.vers~ or ne\v cornmuriicarions equipment 
installed vvithii.-i existing fenced equipment areas~ provided that all new v;ork is confmed \.Vithin. 
existing equipmem areas, no previously undisrurbed Janel is disrurbed, and no new access roads 
or expansion of existing access roads is involved. 

2) Ne\V or existing to\ve-rs~ arnenn.ae~ and associated equipment installed at a location 
currently wholly occupied by lawn, pavemem and/or gravel. 

3) Ne,v or existing to,vers, amen.nae, and associated equipment installed on or h'1 existing 
buildings, rooftops, billboards, or bridges, with the exception of the buildings and bridges with 
peregrine falcon nests listed later in this letter. 

For projects wbjch meet the above criteria, we do not have any records of rare species or 
significant natural communities which will be of concern in relation to the proposed projects. 
Therefore, in these cases. seoarate consultation with the New York Natural Heritage Prozram is 
not necessarv for a project sponsor to complete the environmental assessment required by the 
FCC: this letter may serve as a finding of no known impacts on state-listed species or on other 
rare species. This determination may be reconsidered at any time should additional information 
on communication facility projects or on rare species become available. Please note that neither 
this office, nor the NYS DEC Endangered Species Unit, need to be consulted in the future 
regarding communication facilities and equipment collocated on existing towers in New York 
State, nor for those located on buildings and bridges except for those listed below. 

The NY-S DEC Endangered Species Unit offers this guidance regarding cellular 
communication facilities atop buildings in urban areas: There is not a concern with regards to 
peregrine falcons when new antennas or communications towers and associated equipment are 
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proposed, or existing ones modified, unless they are actually on the same building or bridge that 
a nest is located on. Projects located in adjacent areas will not have a significant in1pact on this 
species. If the projects are proposed for construction on the same building or bridge as a nest or 
breeding pair, then please contact the Endangered Species Unit for further consultation at 625 
Broadway, Albany, :-:-Y, 12233-4754. 

For your reference, peregrine falcon nests currently occur on the following buildings and 
bridges in the following major urban areas: 

• 
• 
• 
• 
• 
• 

New York Citv buildings: 
Cornell Medical College, 68m Street and York Avenue 
Wall Street: 48 \Vall Street at Nassau Ave., and at 55 Water Street 
Riverside Church, Riverside Drive and 120m 
Met Life Building, 200 Park Avenue 
Candler Building, W 42"d and Fashion Avenue (near Times Square) 
Pier 57 

New York Citv bridges: 
• Verrazano Narrows, Throgs Neck, Hell Gate Railroad, Triborough, 

Outerbridge Crossing, Marine Parkway, Goethals, George Washington, 
Bayonne, Brooklyn. Broadway, Williamsburg. Park Avenue Railroad 

• Town of Hemostead. Nassau Countv: Nassau County Medical Center. East 
:vleado\v 

• Town ofislio. Suffolk Countv: Capttee Island Bridge 

• Buffalo: Statler Building (Franklin and West Genessee Streets), City Hall 
(Niagara Square). Central Terminal, and State University at Buffalo's 
South Campus 

• Rochester: Marine Midland Plaza Building (Court and Chestnut Streets) and 
Eastman Kodak Buildi.ng (State Street near Plymouth and Platt) 

• Svracuse: State Tower Building (South Warren Street) 
• Bin2:hamton: Exchange Street 

• A.lbam·: Dunn i\-femorial Bridge 
• Trov: Collar City (Route 7) Bridge 
• Hudson River Bridges: Tappan Zee, Newburgh-Beacon, Kingston-Rhinecliff, 

Mid-Hudson, R.ip van Winkle, Castleton-on-Hudson, and Bear tv!oumain 
• Qgclensbunr: Ogdensburg Bridge 
• Grand Islancl1Nia2:ara Falls: North and South Grand Island Bridges (I-190 over 

Niagara River) 

For proposed telecommunications facilities which do not meet the above criteria, 
including those projects involving the construction of new towers, please submit a request to the 
New York Natural Heritage Program for a review of any rare or listed species in the vicinity of 
the proposed project. Directions for submitting a request can be found at 
http:/iwww.clec.nv.gov/animals/3 l 181.htmL or can be provided by NY Natural Heritage. 

lfyou have any questions regarding these detenninations, please contact our office. 
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US Fish and Wildlife Service, Division oflviigratory Bird Management, Service Guidanc... Page 1 of 4 

September 14, 2000 

To: Regional Directors 

United States Depan:ment of Interior 
Fish and Wildlife Service 
Washington, DC 20240 

From: Director Is! Jamie Rappaport Clark 
Subject: Service Guidance on the Siting, Construction, Operation and Decommissioning of 
Co1nmunications I o\vers 

Construction of communications towers (including radio, television, cellular, and microwave) in the 
United States has been growing at an exponential rate, increasing at an estimated 6 percent to 8 percent 
annually. According to the Federal Communication Commission's 2000 Antenna Strucwre Registry, the 
number of lighted towers greater than 199 feet above ground level (AGL) currently number over 45,000 
and the total number of towers over 74,000. Non-compliance with the registry program is estimated at 
24 percent to 38 percent, bringing the wtal to 92,000 to 102,000. By 2003, all television stations must be 
digital, adding potentially 1,000 new towers exceeding 1,000 feet AGL 

The construction of new towers creates a potentially significant impact on migrat0ry birds, especially 
some 350 species of night-migrating birds. Communications towers are estimated to kill 4-5 million 
birds per year, which violates the spirit and the intent of the Migratory Bird Treaty Act and the Code of 
Federal Regulations at Pan: 50 designed tO implement the MBTA. Some of the species affected are also 
protected under the Endangered Species Act and Bald and Golden Eagle Act. 

Service personnel iDa\' become involved in the re,.:ie\v ofnroposed to\:ver sitin2:s arlci"or in the ev2.luation 
oftov.:er impacts on ~igratory birds through National En;·ironmental Policy _Act reviev.:: specifically: 
Sections 1501.6; oppomrnity to be a cooperating agency: and 1503.4: duty to cornn1ent ord"ederally
licensed activities for agencies with jurisdiction by law, in this case the j\IBTA, or because of special 
expertise. Also, the National Wildlife Refuge System Improvement Act requires that a..ny activity on 
Refuge lands be determined as compatible with the Refuge system mission and the Refuge purpose(s). 
In addition, the Service is required by the ESA to assist other Federal agencies in ensuring that any 
action they authorize, implement, or fond will not jeopardize the continued existence of any Federally 
endangered or threatened species. 

A Communication Tower Working Group composed of government agencies, industry, academic 
researchers and NGO's has been formed to develop and implement a research protocol to derermine the 
best ways to construct and operate tmvers to prevent bird strikes. Until the research srndy is completed, 
or until research efforts uncover significant new mitigation measures, all Service personnel involved in 
the review of proposed tower sitings and/or the evaluation of the impacts of towers on migratory birds 
should use the attached interim guidelines when making recommendations to all companies, license 
applicants, or licensees proposing new tower sitings. These guidelines were developed by Service 
personnel from research conducted in several eastern, midwestern, and southern states, and have been 
refined through Regional review. They are based on the best infonnation available at this time, and are 
the most pmdent and effective measures for avoiding bird strikes at towers. We believe that they will 
provide significant protection for migratory birds pending completion of the Working Group's 
recommendations. As new information becomes available, the guidelines will be npdated accordingly. 

Implementation of these guidelines by the communications industry is voluntaiy, aud our 
recommendations must be balanced with Federal Aviation Administration requirements and local 
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US Fish and Wildlife Service, Division of Migratory Bird Management, Service Guidanc... Page 2 of 4 

community concerns where necessar;. Field offices have discretion in the use of these guidelines on a 
case by case basis, and may also have additional recommendations to add which are specific to their 
geographic area. 

Also attached is a Tower Site Evaluation Form which may prove useful in evaluating proposed towers 
and in streamlining the evaluation process. Copies may be provided to consultants or tower companies 
who regularly submit requests for consultation, as well as to those ,vho submit individual requests that 
do not contain sufficient information to allow adequate evaluation. This form is for discretionary use, 
and may be modified as necessary. 

The lvfigratory Bird Treaty Act (16 U.S.C. 703-712) prohibits the taking, killing, possession, 
transportation: and importation of migratory birds 1 their eggs: parts~ and nests, except ,:vhen specifically 
authorized by the Department of the Interior. \Vhile the Act has no provision for allowing unauthorized 
take, it must be recognized that some birds may be killed at structures such as communications towers 
even if all reasonable measures ro avoid it are implemented. The Service's Division of Law Enforcement 
carries out its mission to protect migratory birds not only through investigations and enforcement, but 
also through fostering relationships with individuals and industries that proactively seek to eliminate 
their impacts on migratory birds. While it is not possible under the Act to absolve individuals or 
companies from liability if they follow these recommended guidelines, the Division of Law 
Enforcement and Department of Justice have used enforcement and prosecutorial discretion in the past 
regarding individuals or companies who have made good faith efforts to avoid the take of migrarory 
birds. 

Please ensure that all field personJ1el involved in reYie;,,,,: of FCC licensed comintu1ications to\ver 
proposals receive copies of this memorandum. Questions regarding this issue should be directed to Dr. 
Benjamin Tuggle, Chief, Division ofHabirnr Conservation, at (703)358-2161. or Jon Andrew. Chie[ 
Division of:\Jigrmory Bird ::vianagement, at (703)353-1714. These guidelines \.Vill be incorporated in a 
Director: s Order and placed in the Fish and \Vildlife Service ?vfanual at a future date. 

Sen-ice Interim Guidelines For Recommendations On 

Communications Tower Siting, Construction, Operation, and Decommissioning 

1. A.ny company/applicant/licensee proposing to construct a ne\v communications toi.ver should be 
strongly encouraged to collocate the communications equipment on an existing communication 
ro,ver or other strncture (e.g., billboard, water tower, or building mount). Depending on tower load 
factors, from 6 to 10 providers may collocate on an existing tower. 

If collocation is not feasible and a new tower or towers are to be constrncted, communications 
service providers should be strongly encouraged ro constmct towers no more than 199 feet above 
ground level (AGL), using constrnction techniques which do not require guy wires (e.g .. use a 
lattice strncture, monopole, etc.). Such towers should be unlighted if federal Aviation 
Administration regulations permit. 

3. If constructing multiple towers, providers should consider the cumulative impacts of all of those 
towers to migratory birds and threatened and endangered species as well as the impacts of each 
individual tower. 

4. Ifat all possible, new towers should be sited within existing "antenna fanm'· (clusters of towers). 
Towers should not be sited in or near wetlands, other known bird concentration areas (e.g., state or 

USCA Case #19-1031      Document #1773634            Filed: 02/15/2019      Page 39 of 57

(Page 54 of Total)



US Fish and Wildlife Service, Division of Migratory Bird Management, Service Guidanc... Page 3 of 4 

Federal refuges, staging areas, rookeries), in known migratory or daily movement flyways, or in 
habitat of threatened or endangered species. Towers should not be sited in areas ,vith a high 
incidence of fog, mist, and low ceilings. 

5. If taller(> 199 feet AGL) towers requiring lights for aviation safety must be constructed, the 
minimum amount of pilot warning and obsm1ction avoidance lighting required by the FAA should 
be used. Unless otherwise required by the FAA, only white (preferable) or red strobe lights should 
be used at night, and these should be the minimum number, minimum intensity, and minimum 
number of flashes per minute (longest duration between flashes) allowable by the FAA. The use 
of solid red or pulsating red warning lights at night should be avoided. Current research indicates 
that solid or pulsating (beacon) red lights artract night-migrating birds at a much higher rate than 
white strobe lights. Red strobe lights have not yet been studied. 

6. Tower designs using guy wires for support which are proposed to be located in knmm raptor or 
waterbird concentration areas or daily movement routes, or in major diurnal migratory bird 
movement routes or stopover sites, should have daytin1e visual markers on the wires to prevent 
collisions by these diurnally moving species. (For guidance on markers, see Avian Power Line 
Imeraction Commi!iee {APLIC). 1994. l,,fitigming Bird Collisions with Power Lines: The State of 
the An in 1994. Edison Elecr,ic Institute, Washington, D.C., 78 pp, and Avian Power Line 
Imeraction Commirtee (APLJC). 1996. Suggested Pracricesfor Raptor Protection on Power 
Lines. Edison Electric Institute/Rap/or Research Foundation, Washington, D. C., 128 pp. Copies 
can be obtained via the Internet at http://www.eei.org/resources/pubcat/enviroi, or by calling 1-
300./3 34-5453). 

Towers and appendant facilities should be sited, designed and constrncred so as to avoid or 
minimize habitat Ioss v;ithin and adjacent to the to\ver '"footprinf'. Ho\v-ever: a larger tower 
footprint is prefrr:::bl.e to the use of guy ;vi.res in constn.1ccion. Road access and fencing should be 
1ninin1ized to reduce or prevent habitat fragmentation and disturbance\ and to reduce above 
ground obstacles 10 birds in flight. 

S. If significant numbers of breeding, feeding. or roosting birds are kno"n to habitually use the 
proposed tower construction area, relocation to an alternate site should be recommended. If this is 
not an option, seasonal restrictions on construction may be advisable in order to avoid disturbance 
during periods of high bird activity. 

9. In order to reduce the number of rowers needed in the foture, providers should be encouraged to 
design new rowers strncmrally and electrically to accorrunodate the applicant/licensee's antennas 
and comparable antennas for at least rwo additional users (minimum of three users for each tower 
stmcture), unless this design would require the addition oflights or guy wires to an othenvise 
unlighted and/or unguyed tower. 

l 0. Security lighting for on-ground facilities and equipment should be down-shielded to keep light 
within the boundaries of the site. 

11. If a tower is constructed or proposed for constrnction, Service personnel or researchers from the 
Communication To,ver Working Group should be allowed access to the site 10 evaluate bird use, 
conduct dead-bird searches, to place net catchments below the towers but above the ground, and 
to place radar, Global Positioning System, infrared, thermal imagery, and acoustical monitoring 
equipment as necessary to assess and verify bird movements and to gain information on the 
impacts of various tower sizes, configurations, and lighting systems. 
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US Fish and Wildlife Service, Division of Migratory Bird Management, Service Guidanc... Page 4 of 4 

12. Towers no longer in use or determined to be obsolete should be removed within 12 months of 
cessation of use. 

In order to obtain information on the extent to which these guidelines are being implemented, and to 
identify any recurring problems with their implementation which may necessitate modifications, letters 
provided in response to requests for evaluation of proposed towers should contain the following request: 

"In order to obtain information on the usefolness of these guidelines in preventing bird 
strikes, and to identify any recurring problems with their implementation which may 
necessitate modifications, please advise us of the final location and specifications of the 
proposed tower, and which of the measures recommended for the protection of migratory 
birds were implemented. If any of the recommended measures can not be implemented, 
please explain why they were not feasible." 

Return to Home Page 

http ://w'"\\'\V. fws. gov/n1i2ratorvblrds/i ssues/towers/con1tow. html Jl"nnno 
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TECTONIC 
Practical Solutions, Exceptional Service 

CORPORA TE OFFICE: New York 
(800) 829-6531 
www.tectonicengineering.com 

Regional Offices Albany, NY 
Hartford, CT 
Richmond, VA 

BRANCH OFFICES: Located in principal cities throughout the United States 
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Cofumhia fJau.nfJ 911 

85 Industrial Tract 
Hudson, Ne1,,v York 12534 

November 30, 2011 

Mr. Daniel Abeyt2, Assistant Chief 
Spectrum & Competition Policy Division 
\V ireless Telecommunications Bureau 
Federal Communications Comm.ission 
[445 12'' Srreet SW 
\V ashington, DC 205 54 

Robert C. Lopez 
Director 

Office: 5 l 8-828-1263 
Fax: 518-828-9088 

Re: Lener of support for th-c Eger Comn1unic2.tions REPLACENIENT tower - located on Biue Hill in 
rhe Tovm ofLi\·lngston, County of Columbia,. State ofNe;,.v York. 

Dear :\'fr. Abeyr2., 

lam \vriting to expri::-SS, from a publlc safety srn.1-idpoint, my strong support for the Eger 
Communications repl2.cement IO\Ver project. 

The to?ography· in Columbia Counr~trna.l::es r2.dio ·~ommunications difficult. The 634 square 
mlles encomp2.ssing Columbl2. County .?.re bordered to the \.Vest by the Hudson River and w the east by 
the Berkshire ~v[ountains; \vitn the Te.cor:ic iVIourn:2.in ra.r1ge ex.tending through the cem:er of:he county·. 
\Ve c..re a county· of rolling hil.!s and deep valleys, ma...l-dng effective communicatious a chalie\1ge. As the 
p:-i.rn.2.;:-y publi~ saftty ::cn.S\\·criug poim: in Columbia County, we d~spc.~ch fo: 31 fire depc..rtments, 5 
2.mbul2.nce services, 9 police d.epmm:::nts, and m2..ny other support c.gencies. Critical IO 2.1! of theses 
2.gcncies: and the public safety response system in general: is the ability to effectively com.mEnica.te. 
R.espond:;;rs depend on this vitc..l link -co receive disparch information via pager and w communic2te \-Vith 
the dispatch center \vhlk opera~ing on emergency incidents. 

For i:he past six. plus years, wilh the help of professional radio consultants: \Ve have evaluated our 
radio comrr1unicatl0ns net\vork 2.nd identified areas th2..t require attention. Nfost criricc.i are areas of poor 

-p2.ger, pvrrable radio~ aI1d mobile r2.dio coverage across the public sa:fety specrrums 1,,ve utilize. \Ve also 
need to 2.ddress inreroperability issues. To mitigate these issues we formulated a 3~phase upgrade pian 
cerctered on a simulcast solurion. As pan of the upgrade project we h2d an independent structural analysis 
performed at each of our co1,.ver sires. The srrucrural analysis at Eger's Blue Hill to\-ver revealed rhat the 
t\Vin guyed 101-vers could not accept any additional loading beyond replacing our point to point 
infrastructure. The inability r:o expand our capabiliry at this rower site jeopardizes the entire upgrade 
project - \Vhlch jeopardizes public sa±E:I)'. Ic' s impoi-i.ant to note that the Blue Hill to\ver site offers 
excellent coverage rhroughour the County. It is without question one of our best sites. \,Vithout this site 1,ve 
would have to add, minimallv, rwo co rhn:e additional sites to 2chieve the same coverage. 

\Ve recently complekd phase one of our pro jeer which included replacement of our 45 year old 
legacy micro·wave system (including replacement of equipment at Eger's Blue Hill rower). \Ve are TIO\<V at 
a standstill, \V2.iting for Eger Communications to install a replacement tov,:er Ihat can support our 
equipment needs. In order to complete our build-out, which is long overdue, and to be consistent \Vith the 
National En1ergency Communications Plan, we need the replacement tow;;r installed. The current tower 
is just not capable of hand! ing the additional loading. 
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I apprecia[e th.is opportunity to express our support for this project and strongly urge your 
favorable consideration for the Eg,er Communications replacement i:ov.rer. This tO\.Ver has been a critical 
Iink in Columbia Courtty's public safety radio sysLem for mar1y years and continues to be today. Please 
feel free to comacr me with any questions. 

Sincerely\ 

Robert C. Lopez 
Direnor of91 l 
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County of Coluxnbja - En1ergency }V.f edjcal Services 
85 Inciustrial Tract~ Hudson, Ne'.V York 12534 
(518) 822-86](, fax (518) 828-2790 
emali: info@cci;mscocrdinator.com 
website: 1,vww.c-cemscoordinator.com 

December 2, 2011 

Mr. Danie! Abeyt2, Assistant Chief 
Spectrum & Competition Policy Division 
VV!reie.ss Telecommunications Blireau 
Federal ComrnL!nicat:ons Comm·1sslon 
1445 12i;'; Street SVV 

VVashington. DC 20554 

Dear lvlr. Abeyta. 

-
EMS Coordinator 

P. J. Keeler 

Deputy EMS Coordinators 
Kevin Johnsc;1 

Sue V,1:iEgghen 
JoA11n Sheehey 

John Silvernail 
Sri:in Gagne-

write in support of the Egsr Ccmmunicaticns Blue Hill rapJ2ser 1.snt tmNer located in the town of 
Livingston (Co:umpia Count';, NY). This repi2cem-snt tower is an 3bsJ!ute essenti2l part of the Columbia 
County public safety radio n,3t,;1ork 2nd it is imperative the project rnO\ e forward without de!ay. 

The Blue Hi!! site current!~' consists of t..,vo 190' to·...vers that r,av; ! been used by Coiumbia County 
emergency sen.dee agencle~; for decades This tower is an ideal ~lte :hat prcvides critical communication 
cspabiiity to m2n-y of our ftri~, Ei\J1.S and po\\ce sgenciss. Unfortu 12t;:\y, vve have reached a point where 
2dditlon2! builC-cut on this t::,\ver is net possitde du~ to loading is~;ue:;_ Co!urnb!a County 911 conduct,&d 
its own indeoender;t struct:...:r.a! ar:aiysls 1Nhich confirmed t7\s. Tic ::,roposed rE:piacsment tower v.,ou:d 
:·episcs one cf the r,vo ex sting towers 2t the site with s hea-, 1y luty 1 ·SO' tower that \s cc:pablE, of 
su:Jpor;:ing cdditionci load. 

\f.Jfthcut this reo!2cer,;em tuNsr Cotumbi2 Coun':.y is un2:ble to move for~vard v:ith o:_;r coun.tyNiCe pubilc 
22fety r2d!o infrastructL:rs t1pg12de project that began back in 20( 5. This upgrade projec~ indudes 
replacement of oL:r aging rnic::rov.'2ve S~./s-::cm ;::nd tr1e addltion of sirnul :ast!ng ability to help resolve crit!c2! 
g2ps in coverags 2rcund tr-e county. This is a mucf': needed 211d e>ng awaited upgrade to cur public 
safety radio network. Unfor:unate:y, i~ is aii on hoid untri the Eger Cc:nrnunications replacement tc-wcr is 
erected. 

·1 urge you to ensure this rep!2cener:l p:oject is moved aionJ v 'ithout delay. Coiumbic County's 
emergency serv'ices 3,~e:ncies, anC the residents they ser\1e, are dE:pe, 1ding on this. 

Sincereiy, 

"Sen ing rhe Emergency Jl,-fedical Needs of Co(un bia Count),·': 
Chath2.m Rescue Squf:.d " •:'ornml'r:ity Res-::1..:.e S.:;u2G ., Greenport Resu1e Sq;1.td • ND? Ei'v!S • Valatii!" Rescue Sq:.:ad 
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COI.IJMB!A COUNTY 

OtFICE OF FIRE COORDINATOR 
85 I"N-DUSTR.LA,.L TR..A~CT- hl.JUSON, NY" 12534 OFFICE (518) 822-8610 CELL (518) 821-9758 

FA..X (5i8) 828-2790 

\,VIi.2..L!.A..:.Y: ~L'"Nl 
!.>t:PUT(COOP.!XV.ATC?.. 

?030½ t~ 
A.'iCR...<.J-,!. :,.;-( ! :S0:2 

r;.:,;yr.,,,:1 CCORD!N.ATOJt 

D2.t"liel A .. beyts Assistant Chief 

JA\ES VJ:, .... '\ DEUSEN 
?!?..£. CCOP.D!SAT::JR 

Spect..'7-1.ll & Competition Policy Division 
\~/ireless Teleco:n:imur.ications Bu.re2.u 
F ede:al Cor:1.Illu.:_;.-i<::2..tio:J..S Cor--,T".", 1 ssion 
14-45 12:r' Su-eet S\~/ 
1f/2.3hingrorr., DC 20554 

"::'A..B SlGSNB:tODT 
!.JE.P:,;;,::coR.D!NA.TOR 

9SCODY LA'.E 
SAS7 c;.:_;..7:-i_,\_,\.J:, NY !!COO 

G=ORGE ;·.:-;:~ q 
Di,?UTf CC,QR[)iNATO!I 

cow :-;i1L'1icatior.s i.:."'1 ou.r coun:y-. It has beerr ·for yec.rs. '0/e can:t lose ±is locc.tion. 

They o,,ly \V2.Ilt to replace a tos.:ver. This office fully supports tbis endeavor. 

SElcereiy~ 

-·--
J snes V 2.I1Deusen, 
CoLu.rn.bic. Co. Fire Coord~7.ator 
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P.O. 8-ox 672 • Rhinebeck, l'-N 12572 

(8.45/ 876-0338 • (800) 580-2909 • Fcx \845) 876-7071 

De-eember ! 4, 20 l l 

Ivfr. Dar:iel Abeyta, A:ssista.1~ Chief 
Specmim & Competition Policy Division 
WbeLess Teiee-omrru.!.nicat[on.s Bureau 
Fed.end. Communic.:;tions Comrr:jssion 
1-:,:5 12ti.1 Street SW 
\ 1/ashingron, DC 20554 

, 
'dw·...,, r.0;.....erns.::orn 

r \'.Tire b support of rhe Eger Corr:.nrnnications Blu-e Hill replacemem tower located in the town of 
Livingsrcn (Columbia Co:m.:y, i'f''{). Thfa replacement :ewer is ar. absolllteiy essentlal pa:."t of the: Ceiurr.bi?. 
Counry~s p!.:.b!lc safe:~y r:s..dic nerv,-ork acd i: is: mlptrative the project move forward Yl'i:hou:: delay, 

The: Blue hill sire C~'7e:-i~ly consists- ofrvro 190' to\v<:-rs t.1iar bave been used by Coiurnbia Coumy 
e:me:-gcc.cy ser.7.ce age:r~cies ::"o::- decades. This tower i.s an ideal site tr,ar provides c.riticc.I com:-nl.Lllicction 
cc.pc.bfll:y 1:0 many 0f 0ur r~:-t, £~ts 2::1ci poiict. age.:1de.s. bclud:h-:g OU:.-s. Unfornmar:.;ly, tbe poin.r b.s been 
reacted where ad.citional build-0t:t o:-i this :01.ver is net f:-,.'.)ssfole d.11c to loading issues. Colw.:1bia Cot:r!.iY 
Y ~ l cond.:.cteci ks ovrn Indeper:Cer:t St.'.WCtur2l 2.rlalysis ;,vhich conii.:.""illcd this. The p-roposed repl2.cement 
wwer wad:i re-oi2.ce 0:-1~ of the rso existing towe;,-s at the site vrilli 2. heavv d.ury 190' tower thar is capabh: 
of SU?por::frlg 2.ddiciorral load. - • 

\Virhom t:'lis replacer:1em tower Col:~imbia Co1.:r~~Y is unable to- move for,vard -,.,.-Ith Ihei.r coum:1-''.Vi<le p!.!.Olic 
safety radio infr-c.Stnrcrure u.pgrade project L.¾.ar bi:-gan back in 2005. This upgrade project indudes 
replc.cemcm of an. aging mtc:-owave syster:i arrG. t'1e addition of siT..ulcastirrg aCilir-/ to help resolve dtical 
gaps b cove1cge arm:r1d tb.e county. This. is a mu.ch needed a."1.d long awaited upgrarie to the public sa:'ezy 
radio nev,vork. Unfon:ur:ately, it is 2.E 0:1 bold untlI the Eger Com,"'i"!.tm~cations replacemem ~ower is erected. 

Prope:- co.nmr.::;1icadoi.1..S capcb[Eti.es are i(nµer:-..:1.'ive t◊r the ti.rnaly provlsion of eme;:-gency medicai services, 
and orher ess.er:dal emergency s-ervlce to t½,;:; r~i.derrrs of Olli' service area. I urze vou to ensure that the 
replacem~m project is m~ved along 1,.vithout delay to ensure the safery and sec~ri~y of the residenrs of 
Columbia County. 

Sincerely, 

Mark Browne. 
Vice President~ Operations 
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Lebanon Valley Protective Association, Inc. 
BOX 162, NEW LEBANON, NEW YORK 12125 

December 26, 2011 

Daniel Abey~ca, Assistant Chief 
Spectrum & Competition Policy Division 
\Vi.reless Tclecommu,_--,ications Bureau 
Federal Com..rnunicatioro..s Commission 
1445 12"' Street SW 
\Vashington, DC 20554 

Asst. Chief Abeyta, 

As the Chief of the Lebanon Valley Protective Association, foe., I am sending you this letter in 
suppon of the Eger Co=,unications REPLACEME:N7' tower located on Blue Hill in the To,vn 
of Livingston, Columbia Cou;ity, State ofNew York. 

Columbia Cou,_7.-cy has completed Phase I of pia.c7ned upgrades to the emergency co=unications 
system in this coll.!.1.ty and is in the process of completing Phase II. These upgrades are no1,.v at a 
standstill as tb.ey are avvaitirrg approval ofLJ.½.e replacemenr tO\Ver. Our current lo;v band system 
is a ~1.ctional bur: antiquated system that v,ill not support additional upgrades to stay in 
comoLiance \=,rith future FCC reTulc..tions. The svsterrt is also running on nc.rts tl.12..t are obsolete 

~ ~ ./ ~ .t. 

and non-repairable should v,.:e have a malfunction of some of our main transmission componem:s. 
This radio tower needs to be replaced so that tlie necessa..ry upgrades to our communication 
sys1em ca.c-1 be comple,ed, As a member of tlie communications commu__TJ.ity, I do not need to tell 
you the pending ramifications of a failed radio system in this county should these upgrades not 
be completed prior to failure of our current system. 

I and the rest of m:,.-" department a..-rid emergency response community appreciate your time in 
reading this letter. \Ve also hope that you v,ill see that this replacemem wwer projeci continues 
so t..1-iat \Ve rnay have tullnterrupted emergency communications in Columbia County. 

Sincerely, 

,// 
,· ) 
Jc"-["'7~ 
Benjamin A. \Vheeler Chief 
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Livingston Fire District 
' Board of Fire Commissioners 

P.O. Box 34 Livingston, NY 12541 
518-851-2710 Fax: 518-851-6540 

VVVfv'V.U\/lNGSTONFD.COM EMmail: lfd@mhcable.com 

Livinaston Fire District 
Chief-Paul Jahns 
P.O. Box 34 
Livingston, New York 12541 

Daniel Abeyta, Assistant chief 
Spectrum & Competition Policv Division 
wireless Telecommunications ~ureau 
Federal Communications Commission 
1445 12th Street SW 
washington 1 DC 20554 

December 2 7, 2011 

! 3.:7i ':,cr-i ti no vo:J tccardi ng the •· t:daar Comm uni ca.ti ons N.EPL . .G..CE:'•1ENT 
~ower locat~d-on sl~e Hill 1n the iown of Livingston/County of Columbia 
in the state of New York. 

The Livingston Fire District and myself are writing you in support of 
the replacement tower. This tower has been there over 40 years where our 
emergency at~enas for fire, ems and police agencies have been located on 
this tower. 

Now it is time to replace ~his tower and ~½O special interes~ groups 
Scenic Hudson and olana Society are objectino to this replacement with no 
merit. This will not affect the environment-or community but 1

•1.:ill affect 
c9mmu0ications_for emergency responders because this is a prime communication 
site 1n columb1a county. Moving the entire site would decrease our 
communications abilities. 

This tower is located in our town of Livingston. 

The town and the county would appreciate your speedy assistance on approving 
this communication replacement site. 

Sincerely, 
---- /1 /1 i1 C h 1; .(:' ('-""h~L':/ Jh:~fv\ 

/ 
chief Paul Jahns 
Livingston Fire District 
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~ 
\ l.:: i ' . 
t~~\..d'.J---l Greenport Rescue Squad, !r.c. 

• · · , ~f ,f 3 Newman Road • R 0. Box 275 n Hudson. New York 12534 
" is:: 4• ir:,. !$$ /.1j Office (518) 822-8511 • Fax (5i8) 822-0047 "Operat!ons (518) 823-5175 
I Y'tii,fil~J ii 
~~~ 

December 29,2011 

Mr. Da.t7.iel Abeyta, Assistant Chief 
Spectrum & Compefrjon Policy Division 
\Vireless T elecomrnun.ications Bureau 
Federal Com1nu.nications Corrl.i-riission 
1445 12th Stree1 S\V 
\Vashington, DC 20554 

Dear Assista.r1t Chief _ll,..bey:a: 

• . • ' ' . I 0 
• ' ,--, · R S d I . • ' B' H" 1 ' 1 \YTLe on oen~r or tne vreei.1.porr escue . qua , nc. 1n support or tne 1ue ~ 11 repi.s.cement 

tO\Ver locmed in the State of Nev.· York, Cou._1.ry of Columbia~ Tovvn of Livingston. Tills 
replacemezit tower is a11 indispensable part of the Colun.1bia County. NY public sa1'ety radio 

. d. . . . ·h ' . • d . ' .. nervvork ~7. • n: 1s 1mperat1ve 1.1._at rn.e proJect o.ove !Of\.Var \\Ttn.out e1e1ay. 

The Blue Hill To;,ver site is cu.i.--rendy compiised oft1.vo (2) one hundred ninety feet (i90') to\vers 
the::.: have been used by emergency service agencies \Vitbin the County for decades. This tov.-er 
site provides :nissiorr-criticaJ corn.i.uunications. Due to Ioc.ding lirn~tati?ns) 2.d.dir..icm.::~ build-cu: 
0n this to\ver is not possible. Columbia Cou.:.-1ty's independent SLructur2.t ai-ialysis con.firmed ibis. 
The proposed replacement to\ver \VOuld repl2.ce one of the rv,co exis:::ing tovlers and is c. heavy 
dur:_,; to\ver of t.b.e sa.Ine height 1:hat is capable of supporting additional load. 

\Virhout [his replacement to\;.•·er Colu..rnbia Counry is unable to complete t.he Counry-\vide public 
safetv radio !nfrasrructure uograd.e oroJ;ect that v,;as initiated in 2005. Tbjs uugrade oroiect \viil 

~ •'- - ~...... ~ ., 

help resolve critical gaps in radio cor1;.r:111nications around Ihe County. This em::ire project is at a 
staI1dsiill and caILTlOt be resurr1ed c.nd com1,Jleted LLrJ.til the Eger Communications replacem<ent . ' -
LO\.Ver is erected. 

1 urge you to ensure that this replacernem tower project is moved fon:;,'ard without delay. 
Collli-nbia Count\.·:s emerQ:encv services fu7.d the residents thev serve are deoendinz on this. - ,..., ~ ... . ..., 

Secretary 
Board of Direcwrs 

USCA Case #19-1031      Document #1773634            Filed: 02/15/2019      Page 56 of 57

(Page 71 of Total)



n 1\ !..,., .• i r=1,._ 

l/l/ 12 

;,33-_;:; STATE R.OUTE 22 
,...,JLLSD.~.Li::. t',iEVV YORK 1.2529 

Fred R. lVIiiler, Chief HFC 
16 Deerfield Circle 
Copake, ;.,-y 12516 

Da.i7lel J\bey1.a, Assist2.17.t Chief 
Spec,run, & Competition Policy Division 
\Vireless Telecommu.r1.ications Bureau 
Federal Coinmunicationc: Cornmission 
1445 12th Street S\~/ 
Washington, DC 20554 

.. ;\s a member and Chief of lie Hillsdale Fire Company~ 1 am \\-Tiring th.is letter on behalf 
of ow membership. Hillsdale is loca:ed ai: the Eastern edge of Colu...-rnbi2. Co1.1.:1zy in the 
state of?--Jev,· York. Because ofHillsdale:s geo2:3-phlc layol!.l our COU!lIY~ em_ergency radio 
comi.--nun.ications can be L.1-1:erminent in va.,,-ious locations. 'Vl e strongly suppon fie Eger 
Comnrnnications REPLACEi\lENT Tower, vv-hich is located in the ,o\\n of Livingston, 
NY in Coiun1bia County on Blue Hill. This REPL4.CErv!ENT tower would hdp c0 

mainta.L1 end improve much needed commw-rications during emergency responseS. Clear~ 
precise co:mmUil.ications sa·ves lives of the residents=- as ½'ell asr the emergency responders 
of1l1.is, and neigb.bor"tllg counties. \Ve respond \vherever needed~ ir.1 times of such 
emergencies a...11.d disasters, 24/7/365 ai.1d we believe in and support this tO'-ver 

REPLACE\lET w help protec, lives and property. 

Thar.L,.1< you for you.r con.siderarion in this important matter. 

Firematically, 

Fred R. Miller 
Chief Hillsdale Fire Company 
(518) 965-3159 

1 
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SEP/13/20!3/FR1 03:38 PM Murray Law Firm 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D.C. 

In the Matter of 

EGER COMMUNICATIONS 
PROPOSED TOWER PROJECT 
COLUMBIA COUNTY, NEW YORK. 

Filed by: 

Caffry & Flower 
John W. Caffry, of Counsel 
Claudia K. Braymer, of Counsel 
100 Bay Street 
Glens Falls, New York 12801 
(518)792-1582 

F.,. •o '51"~8-j"Q. 2" J-i.A L1 , l . 0.; i.. '.) P. 003 

OPPOSITION TO PETITION 
FOR RECONSIDERATION 

Attorneys for Scenic Hudson, Inc. and The Olana Partnership 

Date: September 12, 2013 
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•:E·F• 1 l 3100!r, 1F"i [l'.l· '.lQ Pl··! V · / a / L J/ ./1 • • _, • _, V I Murray Law Firm FAX No, 15183832025 

I . Background Regarding the New Tower 
And Its Potential Adverse Effects 
On a National Historic Landmark 

P 004 

This firm represents Scenic Hudson, Inc. ('\Scenic Hudson") 

and The Olana Partnership ("TOP") with respect to this matter. 

Scenic Hudson and TOP were granted "consulting party" status (16 

u.s.c. § 800.2) in this matter pursuant to a determination by the 

Federal Preservation Officer for the Federal communications 

Commission ("FCC") dated August 27, 2013.' Eger Communications' 

("Eger") is the current owner and operator of two 190 foot tall 

guyed towers located on Blue Hill in the Town of Livingston, 

Columbia County, New York. Those towers support several antennas 

and other devices that are licensed by the FCC. 

Eger proposes to construct a new tower on Blue Hill, The 

proposed new tower would be located within the viewshed of tlie 

Olana State Historic Site ("Olana"), which was designated as a 

National Historic Landmark in 1965, and was added to the National 

Park Service's Watch List of Threatened and Endangered National 

'The National Park Service ("NPS") also requested to 
participate in the Section 106 consultation process, but Eger 
declined to grant that agency consulting party status. See 
Letter from Maryanne Gerbauckas (NPS) to Mr. Mark Eger (Eger) 
dated October 19, 2010, a copy of which is attached hereto as 
Attachment A. 

2 Although the Petition for. Reconsideration refers to "Eger 
Communications, Inc.", there is no New York Corporation by that 
name. It is our understanding that Eger Communications is a 
g·eneral p<1rtnership. 

1 
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SEP/13/2013/FRI 03:38 PM Murray Law Firm FAX No. 15183832025 P. 005 

Historic Landmarks in 2004. Our clients share the position of 

the New York State Historic Preservation Office ("SHPO") - the 

Office of Parks, Recreation and Historic Preservation ("OPRHP") -

that the new tower will have an adverse visual effect on Olana 

and its viewshed. 

Due to the potential adverse effects on Olana, and Eger's 

apparent lack of regard for those effects (Eger refused numerous 

requests by Scenic Hudson and TOP to have these effects addressed 

and mitigated), Scenic Hudson and TOP filed a complaint with the 

FCC requesting that Eger be required to complete the Section 106 

process for the proposed tower.' Eger opposed the complaint, 

arguing that the new tower was a "replacement" tower and as such 

was excluded from Section 106 review by the Nationwide 

Programmatic Agreement for Review of Effects on Historic 

Properties for Certain Undertakings Approved by the Federal 

Communications Commission ("NPA") . 4 After careful consideration 

over a two-year period of time, FCC determined that the new tower 

was subject to Section 106 review and "direct[ed] Eger to 

3 See Letters from John Caffry, Esq. to Dan Abeyta (FCC) 
dated April 5, 2011 and October 7, 2011, with attachments. 

'See Letters from Robert J, Gagen, Esq. and Jacqueline 
Phillips Murray, Esq. to Daniel Abeyta (FCC) dated August 2g, 
2011 and October 24, 2011. 

2 
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complete the Section 106 process pursuant to the procedures 

specified in the [NPA) ". 5 

P. 006 

In the meantime, Eger sought and received local zoning 

approval from the Town of Livingston to construct the new tower 

on Blue Hill. Scenic Hudson and TOP have filed a proceeding- in 

New York State Supreme Court to challenge the Town's approval of 

the new tower. 

II. The Petition for Reconsideration 
Shoulct Be Dismissed Because There 
Are No New Facts or Arguments 

Petitions for reconsideration of final FCC actions may be 

summarily dismissed or denied if they do not present new facts or 

arguments. See 47 C.F.R. § 1.106(c), (p). 

Here, Eger's attorneys argued in 2011 that the tower was 

excluded from Section 106 review because it a "replacement" 

tower. Now, in 2013, Eger's attorneys make the exact same 

argument - "that the replacement tower is excluded from Section 

106 review pursuant to the plain language of NPA Section III 

(B} ". 6 ''After reviewing all of the pleadings", the FCC 

explicitly decided to reject the parties' arguments relating to 

5 Letter from Jeffrey S. Steinberg (FCC) to Jacqueline 
Phillips Murray, Esq. dated August 5, 2013. 

6 Eger's Petition for Reconsideration dated Au9ust 30, 2013 
(hereinafter "Eger' s Petition"), p. 8. 

3 
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whether or not the tower qualified as a replacement tower. 7 

Therefore, since this is not a new argument, but is one that has 

been "fully considered and rejected," Eger's Petition must be 

dismissed. 47 C.F.R. § 1.106(p) (3); ~ 47 C.F.R. § l.106(c). 

Eger tried to raise new facts by referencing the need for 

the new tower "to support upgrades to public safety 

communications systems that serve the area". Eger's Petition, p. 

5. However, this information relates to circumstances that were 

present prior to 2011, and were known to Eger in 2011, when the 

original complaint was filed and opposed by Eger. There have 

been no changed circumstances; Eger could have brought these 

facts to the FCC in its prior opposition to the complaint. See 

47 C.F.R. § 1.106(b) (2) (i), (ii). Indeed, Eger admits that it 

attempted to raise this information previously' and that the FCC 

"rejected" it. Eger's Petition, p. 6. Therefore, Eger's 

Petition relies upon old facts and arguments that were, or could 

have been, brought before the FCC. See 47 C.F.R. § 1.106(b) (2). 

As such, Eger's Petition can not be granted, and roust be 

dismissed. see 47 C.F,R. § 1.106(c); 47 c,F,R. § l.106(p) (1), 

{ 2) . 

'Letter from Jeffrey S. Steinberg {FCC) to Jacqueline 
Phillips Murray, Esq. dated August 5, 2013, p. 3. 

• At least eight different letters were sent to Mr. Daniel 
Abeyta (FCC) in 2011 regarding the use of the tower by public 
safety organizations for communication services. 

4 
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III. The New Tower is Not a Replacement Tower 

·rhe proposed tower is not a "replacement'' tower that is 

exempt from Section 106 review under the NPA.' Neither the NPA 

or the applicable FCC and Advisory Council on Historic 

Preservation ("ACHP") regulations regarding Section 106 define a 

"replacement" tower. However, as Eger points out, the NPA 

"substantially limits the exclusions" from Section 106 review 

available under the NPA, Section III. Eger' s Petition, p. 10, 

quoting Matter of Nationwide Programmatic Agreement Regarding the 

Section 106 National Historic Preservation Act Review Process 

(FCC Report and Order adopted September 9, 2004). Therefore, if 

FCC were to decide the question of whether the exclusion applies 

to the proposed tower, the FCC should determine that the limited 

exclusion does not apply to the new tower, e:3pecially because the 

tower would cause adverse effects on Olana (see Point IV, 

infra) . 10 

The new tower would be a relocated, alternative towe):; and 

would not be a mere in-kind "replacement" of one of the two 

existing towers on the site. First, it will be a stand-alone 

9 See Letter from John Caffry, Esq. to Dan Abeyta (FCC) 
dated October 7, 2011, p. 5. 

'' See 36 C.F.R. § 800.14(c) (exclusions under agency 
programmatic agreements are allowed only when the "potential 
effects of the undertakings ... are foreseeable and likely to 
be minimal or not adverse"). 

5 
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lattice tower, that will be much more visible." The existing 

towers are slender guyed towers. Also, because it would hold the 

equipment from the two existing towers, and additional new 

equipment, plus capacity for even more apparatus in the future, 

its visibility will be increased. 12 The proposed tower will 

support large antennas and other large equipment (20 feet or more 

in height), so that it is not exempt under the criteria§ I.C of 

the Collocation NPA. 1
' Thus, the new, alternative tower 

structure is not a "replacement", as that term is used in the 

NPA. 

IV. FCC Can Determine That There 
Are Unique Circumstances That 
Require Section 106 Review 

The NPA is the means by which the FCC implements the 

National Historic Preservation Act (see 16 U.S.C, § 470f), and 

meets its obligations under the ACHP's regulations (~ 36 C.F.R. 

§ 800.1). While the NPA provides the process for FCC's review of 

an undertaking, rather than using ACHP's process, the remainder 

of ACHP's regulations remain in effect. See 36 C.F.R, 

11 See Letters from Matthew W. Allen (Saratoga Associates) 
to Lawrence Hermance and Thomas Alvarez (Town of Livingston) 
dated April 22, 2013 and June 28, 2013, copies of which are 
attached hereto as Attachment B. 

12 S~e id. 

13 See id. 

6 
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§ 8QQ_l4(al. The ACHP's regulations specifically provide that an 

agency can "determine [] that tllere are circumstances under which 

the normally excluded undertaking should be reviewed"- 36 C.F.R. 

§ 800.14 (c) (6). 

Moreover, the NPA allows the FCC to hear and consider 

"(c]oncerns regarding the application of these exclusions from 

Section 106 review". NPA, Section III. Upon considering those 

concerns, the FCC can "take appropriate action". NPA, Section 

XI. Appropriate action here means overruling Eger's faulty 

determination that the exclusion applies to its tower, and 

determining that the tower should undergo Section 106 review due 

to its potential adverse effects on Olana. 

The SHPO (in this case, New York State OPRHP) has stated 

that the proposed tower "would be significantly more visible in 

the historic viewshed'' from Olana than the existing guyed 

towers." The SHPO has explained that the "density of the 

proposed 190 foot free-standing tower is demonstrably more 

visible in the landscape than the existing guyed units which are 

viewed one behind the other from Olana."15 ln a more recent 

lettex, OPRHP stated that the Tower "will have a significant 

"Letter from Andy Beers (SHPO) to Kevin McDonald and 
Lawrence Hermance (Town of Livingston) dated December 2 1 2010, a 
copy of which is attached hereto as Attachment C. 

7 
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adve:t:se :i.mpact on the h:i.storic viewsheds associated w:i.th" 

Olana. 16 

?. 011 

A visual impact analysis procured by Scenic Hudson and TOP 

stated that the tower would be "front and center in Olan.,.' s 

signature south viewshed and will be directly visible from 

virtually all of the places on the property commonly visited by 

the public"." The analysis explilined that the new tower's 

structure, size, and proposed appurtenances and equipment make 

the new tower "significantly more visible" than the existing two 

guyed towers. 1 ' The SHPO also found that the "existing· thin 

guyed towers currently blend well into the view from Olana in 

most atmospheric conditions", but tllat the new proposed tower 

would have a "much more pronounced silhouette in the landscape" 

because it would be a "solid mass in the landscape" and would be 

"further exaggerated'' by the new telecommunications equipment 

mounted on the tower." 

"Letter from Ruth L. Pierpont (SHPO) to Mr. Alvarez and 
Mr. Hermance (Town of Livingston) dated April 18, 2013, a copy of 
which is attached hereto as Attachment D. 

11 Letter from Matthew W. Allen (Saratoga Associates) to 
Lawrence Hermance and Thomas Alvarez (Town of Livingston) dated 
April 22, 2013, Attachment B hereto. 

'' Letter from Ruth L. Pierpont (SHPO) to Mr. Alvarez and 
Mr. Hermance (Town of Livingston) dated April 18, 2013, 
Attachment D hereto. 

8 
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Eger's reliance on an old letter from the SHPO, relating to 

an entirely different tower (one of the two guyed towers), is 

inappropriate. The SHPO's determination from 1992 does not 

address the current concerns raised by the new tower's mass and 

associated equipment. Furthermore, the SHPO' s 1992 determination 

does not constitute Section 106 review for that tower, or for 

this new tower. 20 

Eger's continued reliance on this old information, and 

refusing to conduct the Section 106 review, has caused delays for 

several years." If Eger had done the Section 106 review a few 

years ago, when requested by Scenic Hudson and TOP, the critical 

needs of the various public safety agencies could have been met 

by now, The public safety agencies have no expertise on the 

potential effects of the new tower on historic properties, such 

as Olana. T!1erefore, their input is not necessary at this stage 

of the process. 

20 We respectfully request that FCC provide documentation of 
a Section 106 review for the existing guyed towers, if any review 
was conducted. 

" As early as 2007, when the new tower was first proposed, 
the SHPO advised Eger that the tower was subject to Section 106 
review, and that the effects on Olana must be addressed in that 
process. See Letter from John A. Bonafide (SHPO) to Mr. Mark 
Eger (Eger)dated May 30, 2007, a copy of which is attached 
hereto as Attachment E. 

9 
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V. Conol.usion 

Eger's Petition for Reconsideration must be dismissed, and 

the Section 106 process must proceed due to the tower's potential 

adverse effects on Olana. We look forward to working with the 

FCC, the SHPO and Eger throughout the Section 106 review. 

Dated: September 12, 2013 /Jt~</(&ll~ 
CaffJ::y & Flower 
John w. Caffry, of Counsel 
Claudia K. Braymer, of Counsel 
Attorneys for Scenic Hudson, Inc. 
and The Olana Partnership 
100 Bay Street 
Glens Falls, New York 12801 
1518) 792-1582 

o~\Cl!ent,File$\Scenic-Liv.2163\FCC.\Ot;tp.to.fetition.wpd 

10 
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Caffry & Flower 
ATI'OAA'ID'& AT LAW 

100 llAY STREET 
GLENS :l'ALLS. NEW YORK l21l01 

(518) 791-lSlil • FAX: 793-0541 

.JORN w. CAFFRY 

KRISTINE K. FLOWER 

September 12, 2013 

VIA OVERNIGHT MAIL 

Marlene H. Dortch, Secretary 
Federal Communications Commission 
Office of the Secretary 
9300 East Hampton Drive 
Capitol Heights MD 20743 

Re: Opposition to Petition for Reconsideration 
Regarding Eger Camrnunications Tower Project 

D PQ~ 
l , Li L. 

Blue Hill, Town of Livingston, Columbia County( New York 

Dear Ms, Dortch: 

Please find enclosed for filing an original and one copy of 
an Opposition to Petition for Reconsideration, with attachments, 
regarding the above-referenced matter. A third "File Copy" is 
also enclosed, along with a self-addressed stamped envelope. 
Please stamp the File Copy with the time/date of filing and 
return it to us in the enclosed envelope. 

Also enclosed is an Affidavit of Service for filing. Please 
stamp the copy and return it to us in the enclosed envelope. 

If there are any questions. Please feel free to contact me. 
Thank you kindly. 

CKB/ljs 
enc. 

cc: Jeffreys. Steinberg, FCC 

Sincerely, 

~ut-f dt' 
Claudia K. Braym~ 
cbraymer@caffrylawoffice.com 

Donald Johnson, Esq., FCC (via e-mail) 
Jacqueline P. Murray, Esq., Attorney for Eger Communications 
John A. Bonafide, OPRRP 
Sara Griffen, TOP (via e-mail) 
Jeffrey Anzevino, Scenic Hudson (via e-mail) 

U:\CliontFflos\Soenio•Llv116l\P'CC\Opp.Coverlet,wpd 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D.C. 20554 

In the Matter of 

EGER COMMUNICATIONS 
PROPOSED REPLACEMENT TOWER, 
COLUMBIA COUNTY, NEW YORK. 

Filed by: 

REPLY IN FURTHER SUPPORT OF 
PETITION FOR RECONSIDERATION 

The Murray Law Firm, PLLC 
Jacqueline Phillips Murray, Esq., Of Counsel 
10 Maxwell Drive, Suite 100 
Clifton Park, NY 12065 
(518) 688-0755 

Attorneys for Eger Comrnunications 

Date: September 20, 2013 
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I. Introduction 

Eger Cornrnunicationsi (\'Eger") respectfully submits this 

Reply in further support of its Petition for Reconsiderc.tion of 

the Cormnission' s August 5, 2013 letter decision on an informal 

complaint, requiring Eger to complete a review process pursuant 

to Section 106 of the National Historic Preservation Act 

( "NHPA") even though its proposed replacement of an existing 

190-foot tower with a tower of the same height at the same site 

meets all of the criteria for exclusion from such review 

pursuant: to Section III (B) of the Nationv1ide Progra:rru-:-,at:.ic 

?~greement for ?.eview of Effec'cs or;. ~istoric Proper-cies fo:: Certain 

Undertakings Approved by the Co~n:nissioJ (\'NPA") 

II. Eger' s Petition Should Be Granted Because It Meets The 
Requirements Of 47 CFR §1/106(c). 

The Conm1ission' s regulations clearly stc.te that ce~itions 

for reconsideration may be granted where ( l) the Corrnnission or 

designated authority determines that consideration the facts 

or arguments relied on is required in the public interest; or 

(2) the petii:ion relies on facts or arguments which relate to 

events which have occurred or circumstances which have changed 

l 
\'Eger Comrnunications, Inc." is the entity 

Co@'Ttission in its August 5, 2013 letter decision. 
Cormnunications is a New York general partnership. 

Sger Communicacions 
Petition for Reconsideration 
September 20, 2013 

2 

named by the 
However, Eger 
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since the last opportunity to present such matters to the 

CoID_rnission. 

Contrary to the opponents' claims, such facts and arguments 

have been presented in this Petition to warrant reconsideration. 

By email dated October 7, 2011, the Commission declared 

that the pleading cycle on the opponents' informal complaint was 

complete. Eger requested an opportunity to Surreply, ;_,,,hich 

resulted in the pleading cycle being completed on October 24, 

2011. 2 After the pleading cycle was completed, r.:ne Cont11.ission 

received numerous letters from public safety agencies that 

needed the replacement tower to support upgrades to their 

antiquated and unreliable public safety co:nmunications systems. 3 

Further, on January 11, 2013 - also after the pleading cycle was 

completed such public safety agencies joined Eger' s 

Application for the replacement tower. 

Given that the public safety agencies letters and status as 

Co-Applicants for this project occurred after the Corrcnission 

declared the pleading cycle complete, the Corrm.ission did not 

afford the public safety agencies an opportunity to be heard on 

the informal complaint and, as a result thereof, did not take 

2 
See Exhibit A - Electronic mail E'rom the Commission (Donald 

Johnson) dated October 11, 2011. 
3 See Exhibit 
dated August 30, 

Eger Communications 

"C" to 
2013. 

Petition for Reconsideration 
September 20, 2013 

Eger's Petition for Reconsideration 

3 

USCA Case #19-1031      Document #1773634            Filed: 02/15/2019      Page 4 of 16

(Page 89 of Total)



into consideration the interests of the public safety agencies 

in deciding tne informal complaint. This is perhaps best 

confirmed by the Cornrnission' s }1~ugust 5, 2013 decision on the 

informal complaint, which makes no mention ·whatsoever of the 

public safety agencies' need for the replacement tower, their 

written pleas to the Cofficuission and their status as Co-

Applicants with Eger. Indeed, the Commission's August 5, 2011 

decision expressly states it was made "[a]fter reviewing all of 

the pleadings'' only. 

tor this reason alone, it is respectfully submitted that 

the 2.nstant ?etiti.on should be granted so that the Co:nraission 

afforcis the Co-Applicant public safety agencies an opportu::i.ity 

to be heard, and considers ::he facts and argumern:s thar. m2v be 

asserted by the Co-Applicant public safety agencies. 

1..n addition, the 
,-. . • I \_.ornmission s regulations provide anccher 

independent basis for granting this Petition: that consideration 

of the facts or arguments relied on in the Petition is "required 

in the public interest'' ( 4., 
I • I C FR § l. l O 6 [ c} [ 2 } ) . As documented by 

the letters submitted to the Cowmission by the Co-Applicant 

public safety agencies after the pleading cycle ended,' it is 

clearly in the public interest to consider the Co-Applicant 

4 Id. 

2ger Communications 
Petition for Reconsideration 
September 20, 2013 

4 
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public safety agencies' need for the replacement tower, and the 

consequences to public safety in the event that construcLion of 

the replacement tower is delayed or prohibited. Indeed, the 

Cornrnission and the Advisory Council on Historic Preservation 

intended the NPA's replecement tower exclusion to promote 

collocation and \\facilitate the timely deployment of service. " 5 

It is respectfuliy subnitted that the r , . 
vOITi.!T,lSSlOD should 

grant this Petition so that it may conside:c the public interest 

in timely deploying the Co-Applicant public safety agencies' 

cont.uunications system upgrades and the benefit of colloc2.ting 

the equ:..pmer:..t for such upgrc.des on the repla.cement tower, and 

the potentially dire consequences of failing to do so. 

III. The Proposed Tower Is A "Replaca.<rnent Towern 

As Defined In The NPA 

The opponents erroneously claim that the NPA does not 

define it1hat const:itu::es a "replacement tower" that is excluded 

from Section 106 review. Quite to the contrary, the ND~ Section 

III (B) provides a very clear definition of 1.vhat co:-i.stitutes a 

Construction 
corrLrnunications 

of a 
tower 

replacement for an existing 
and any associated excavation 

5 See In the Matter of 

Regerding the Section 106 
Nat 7 onwi de Prograrnrrcat i c F~qreement 

National Historlc Preservation Act 
Revie 1,v Process, FCC Report 
pg. 15. 

Eger Com::nunicat~ons 
Petition for Reconsideration 
September 20, 2013 

and Order edopted Sept. 9, 2004 at 

5 
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th2t does not substantially increase the size of the 
existing tower under elements 1-3 of the definition as 
defined in the Collocation Agreement (see Attachment 1 
of this Agreement, Stipulation l.c.1-3) and that does 
not expand the boundaries of the leased or owned 
property surrounding the tower by more than 30 feet in 
any direction or involve excavation outside these 
expanded boundaries or outside any existing access or 
utility easement related tc this site. For towers 
constructed after March 16, 2001, this exclusion 
applies only , • the t.:ower has completed the Section 
·_r 0°u _;-e,,_i e'·'O .-"OCess -na· an·- as-oc~ _.,_ed PnFl ronmc.;-i'!"'-. i M ~ a i •-Y ~ .!.O.l.. < -::,-"-- --• s.,l.s-C.-

revie~dS r:equired by the Comznission' s rules. 0 

Consistent with the definition provided in NPA Section 

III (B), Eger proposes "construction of a replacement for aai 

existing com.:.L1unications torrler 11 being the existing 190-foot twin 

lattice tower. Eger' s proposed t.ower ''does not substantiall v 

increase the size of the existing tort1er under elements l-3 of 

Attachment l of tl:.is F~greement, Stipulation l.c.l-3)" bec2use it 

is the same height of the existing tower. Eger's proposed tower 

also '\does not expand the boundaries of the leased or owned 

properc:y surrounding the to1 .. 1er by more than 30 feet in any 

direction o:::- involve excava1:ion outside -chese exp2nded 

boundaries or outside any existing access or utility easement 

related to this site" because it is proposed 5 feet from the 

existing tower at the very same site. 

6 See NPA Section III [BJ at pg. B-8. 

Eger Comrnunications 
Petition for Reconsideration 
September 20, 2013 

6 

Finally, the existing 
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tower was not built \'2.fter March 16, 2001,,. and, in any event, 

the New York State Historic Preservation Office has determined 

that the exist:ing tower "•.vill have No Impact upon cultural 

resources in or eligible for inclusion in the State or National 

Register of Historic Places. 07 

Insofar as Eger's proposed replacement tower falls squarely 

within the plain definition prescribed by N?A Section III (B), 

it is excluded from Section 106 review thereunder. 

Although the opponents attempt 1:.0 characterize the 

replacement tower as an ''alternativen tov;er, there is simply no 

characterizat:i.on of the replacement tuwer that car: overcome its 

ability to meet the NPA' s definition of a replacement tower. 

Similarly, opponents' of opi.n.ion the 

replacement tov,-er' s visibility is of no p::"obative ·value 

whatsoever. Aside from being mere opinion, nothing in the NP}\~ 

affords an exception fro~ the replacement tower exclusion due to 

alleged visibility. ?urther, to the extent that the oppone~t's 

object t() the :::eplacement tov.;er because it will have greater 

structural capacity and will support additional collocation, it 

must be noted that the Com..rnission and Council contemplated that 

replacement towers would have to be stronger and would support 

See NY SHPO' s September 28, 1992 determination, attached as 
Exhibit ''3,,. to the Petition for Reconsideration. 

Eger Com., .. :-mnications 
Petition for Reconsideration 
September 20, 2013 

7 
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additional collocation and nevertheless agreed to exclude them 

per NPA Section III (B), reasoning as follows: 

We adept the replacement tower exclusion. Similar to 
collocations, strengthened structures may reduce the 
need for more towers by housing up to two, four or 
more additional antennas. 3 

In sum, Eger' s proposed tower is clearly a "replacement" 

t:ower 2s that term is unambiguously defined in -che NPA. 

Accordingly, r_,._,,e respectfully submit that the Com.rnission sho1..1ld 

grant the Petition and decide that -che Eger replacement tower is 

excluded =ram Section 106 review per NPA Section III 

IV. The NPA Replaces the Council's Rules 

The NPA unequivocally provides that it \'constitutes a 

substi~ute fer ~he Council's rules with respecc to cer-ca1n 

Undertakings.";;: Similarly, ::he Council's rules 

provide that "[c] ompliance with the procedures established by an 

approv·ed prograrnmatic agreement satisfies the age~cy' s section 

106 responsibilities for all individual undertakings of ~he 

program covered oy the agreement until it expires or is 

L-erminated .. 1110 Here, the opponents do not dispute Eger's 

3 See In the Matter of Nation1,,1i de Proqrammat i c Agreement. 
Regarding the Section 106 National Historic Preservation Act 
Review Process, FCC Report and Order adopted Sept. 9, 2004 at 
pg.18. 
• See NPA at pg. 8-2. 
10 See 36 CFR §800 .14 (b) (2) (iii). 

2ger Corr:rnunication.s 
Peticion to~ Reconsideration 
September 20, 2013 

8 
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compliance the NPA procedures, because they cannot. 

Rather, the FCC/NEPA Screening 
; ; 

Report.!.- prepared by Eger's 

professional consultant documents that Eger fully com.plied ,;,.rith 

NP.Ps. procedures in determining that the replacement tcwer is 

excluded from Section 106 review per NPA Section III(B). 

To somenow avoid the NPA and the regulations pu2::suant to 

which was executed, the opponents cite separa"C:e and 

distinct section of the Council's regulations that sets forth a 

process for '\exempted categories. " 12 Review of Section 800. 14 of 

the Council's regulations in its entirety Cemonstrates that each 

subsection thereof establishes six uutuc.lly exclusive 

''federal agency program alternatives/I at subsections (a), ·'' \ 'n' \;.., ! f 

(e) and (f), each with their own crocedures ror 

imple::r£n t:a t. ior~. The NPA expressly states that it was 

implemented pursuant to subsection (b) C: ~ ' or .....,eCL..lOD 800.14.' 3 As 

such, the provi.s ions of subsection ( c) of Section 8 00. ::_4 cited 

by t:he opponents are inapplicable because that subsec:.:ion 

imple.rtents a different independent "federal agency program 

alternative.'' This regulatory framework is further confirmed by 

the Council's exolanation of Section 800.14: 

See The 
Eger's Petition 
'

2 See 36 CFR 

FCC/NEPA Screening Report 
for Reconsideration. 
800 .14 (c) 

13 See NPA at pg. B-2, 

Eger Corr@unications 
Petition for Reconsideration 
September 20, 2013 

9 

is at Exhibit to 
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Section 800.14 of the ACHP' s regulations lays out a 
variety of methods available to federal agencies to 
meet their Section 106 obligations. Each of these 
alternatives allows federal agencies to tailor the 
S -c;-1' A t 06 nrA"" ,.. ro moo+- +-hc.i ---- c.c.a's l~ c '--'--'n _.. t--'-'-'ce.:is ._ ~-t'-.._,_ '-•'-----.L n'"''--" . 

Finally, the cpponents 1 callously claim that the input of 

Columbia County's public safety agencies '' is r~ot necessary.,, In 

its Report and Order on the NPA, the r , , vornrnission made clear 

that the interesLs or: public safety are absolutely :-elevant, 

finding as follows: 

[W]e find, on balance, that the measures 
herein will relieve unnecessary regulatory burdens and 
therefore ·will promote oublic sa 
inte!.'est.s, 
initiatives. :s 

c8nsistent Wl'Cn o:..:r 

The ~ . ' ·.._,·:::irns.'";l.l s s ion further determined that 

and consumer 
deregulatory 

stc.n,:iard of 

revier,-1 -c.ne [NPA] must provide is not one of perfeccion but. one 

of reasonableness, takin•g into account both the likelihood that 

adverse effec~s will not be considered in some instances and the 

overall benefits to be obtained from streamlining me2sures. 16 

Consistent with the NPA' s intent, the overall benefits to be 

1-1 See The Council's website at httc://•.,,,ww.achp.quv/pro,,;:ral--::../. 
See In the Matter of Nationwide Prograrmnatic Agreement 

Regarding the Section 106 National Historic Preservation Act 
Review Process, FCC Report and Order adopted Sect. 9, 2004 at 
pg.9, paragraph 20. 
16 Id. · 10, h ?l at pg. paragrap. ~-

Sger Corcununications 
Petition for Reconsideration 
September- 20, 2013 

10 
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obtained from the NPA's streamlining measures can only be fully 

considered upon affording Columbia County an opportunity to be 

heard and gathering input from Columbia County's public safety 

agencies about their imrninent need for the replacement tower. 

V. Conclusion 

For the reasons set forth abo,re, Eger respectfully :'Cequests 

that the Cor:unission grant its Petition and, upon 

reconsideration, determine that the Eger replacement tower is 

excluded from Section 106 review oursuant to NPA §III (8). 

Respectfully submitted, 

y ' i 

t / Jacaueline Phillips Murray, Esq. J 
The Murray Law Firm, PLLC 
10 Maxwell Drive, Suite 100 
Clifton Park, NY 12065 
(518) 688-0755 

Attorneys for Eger Comrnunications, Inc. 

Date: September 20, 2013 

2xhibit n. ~- Electronic Mail dated 10/7/11 
from FCC (D. Johnson) 

2ger Communications 
Petition for Reconsideration 
September 20, 20l3 

11 
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Jacqueline Murray 

From: 
Sent: 
To: 

Donald Johnson < Donald.Johnson@fccgov> 
Tuesday, October 11, 2011 2:38 PM 

bob gagen; John W. Ca/fry; Dan Abeyta 
Cc: Stephen Delsordo; sgriffen@olana.org; Sarah Price; Janzevino@scenichudson.org; 

Jacqueline Murray 
Subject: RE: Eger Tower Project, Town of Livingston, New York 

Thank you for your e-mail. Your response limited to new issues is due October 24, 2011. 

FCC Spectrum Competition and Poncy Division 

From: bob gagen rmailto:baagen@yahoo.com1 
Sent: Tuesday, October 11, 2011 2: 19 PM 
To: Donald Johnson; John W. Ca/fry; Dan Abeyta 
Cc: Stephen Delsordo; soriffen@olana.ora; Sarah Price; Janzevino©scenichudson.org; Jacqueline Phillips Murray 
Subject: RE: Eger Tower Project, Town of Livingston, New York 

Dear Mr. Johnson: 

Please accept this email as confirmation of your conversation with Jacqueline Murray of this date. You agreed to grant 
our client, Eger Communications, until October 24, 2011 within which to submit a Sur Reply to the Reoly letter of Ca/fry & 
Flowers dated 10/07/11. We will be responding only to new issues raised in their reply. 

By a copy of this email I am notifying all parties. 

Very truly yours, 

Robert J. Gagen, Esq. 
424 Warren St. 
Hudson, NY 12534 
518-828-5554 
fax: 518-828-2685 

This e-mail transmission and/or documents accompanying it may contain confidential information belonging to Robert J. 
Gagen, which is protected by the attorney-client or work-product privileges. The information is intended only for the use of 
the individual or entity named on this sheet. If you are not the intended recipient, you are hereby notified that any 
disclosure, copying, distribution, or the taking of any action in reliance on the contents of this information is strictly 
prohibited. I have taken precautions to minimize the risk of transmitting software viruses, but I advise you to carry out your 
own virus checks on any attachment to this message. I cannot accept liability for any loss or damage cause by software 
viruses. If you have received this transmission in error, please immediately notify us by telephone to arrange for return of 
the documents. 

--- On Fri, 10/7/11, Donald Johnson <Donald.Johnson@fcc.gov> wrote: 

From: Donald Johnson <Donald.Johnson@fcc.gov> 
Subject: RE: Eger Tower Project, Town of Livingston, New York 
To: "John W. Caffry" <icaffry@caffrvlawoffice.com>, "Dan Abeyta" <Dan.Abeyta@fcc.oov> 
Cc: "Stephen Delsordo" <stephen.delsordo@fcc.gov>, soriffen@olana.ora, "Sarah Price" <SPrice(a)o!ana.ora>, 
Janzevino(a)scenlchudson.ora, bqaoen@vahoo.com 
Date: Friday, October 7, 2011, 4:47 PM 

The FCC received your response to the opposition. The pleading cycle is complete. ) 
l 
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Don Johnson 
202-418-7 444 

From: John W. Caffry [mailto:jcaffrvCci1caffrylawoffice.coml 
Sent: Friday, October 07, 2011 4:36 PM 
To: Dan Abeyta 
Cc: Donald Johnson; Stephen Delsordo; sgriffen@olana.ora; Sarah Price; Janzevino@scenichudson.ora; 
bgagen@vahoo.com 
Subject: Eger Tower Project, Town of Livingston, New York 

Dear Mr. Abeyta: 

Attached is the Reply of Scenic Hudson, Inc. and The Olana Partnership in the above-referenced matter, together with the 
two attachments thereto. 

Hard copies are being mailed to you and to Mr. Gagen, and to other interested parties. 

Sincerely, 

John W. Caffry 

This e-mail is sent by a law firm and may contain information that is privileged or confidential. If you are not the intended 
recipient, please delete the e-mail and any attachments and notify us immediately. 

John W. Caffry 
Attorney at Law 
Caffry & Flower 
100 Bay Street 
Glens Falls. NY 12801 
518-792-1582 
Fax: 518-793-0541 

icaffr✓@caffrv!awoffice.com 

To ensure compliance with requirements imposed by the IRS, we inform you, that unless otherwise indicated, any tax 
advice contained in this communication (including any attachments) was not intended or written to be used, and cannot be 
used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code, or (ii) promoting, marketing, 
or recommending to another party any tax -related matter addressed herein. 

No virus found in this message. 
Checked by A VG - w,v-w.avs,:.com 
Version: 2012.0.1831 / Virus Database: 2090/4546- Release Date: l0il 1/11 

2 
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M l f 
THE MURRAY LAW FIRM~ 

10 Maxwell Drive, Suite 100 • Clifton Park, NY 12065 • Tef:{518) 688-0755 • Fax:(518) 688-0297 
4587 Lakeshore Drive, Suite 3 • Solton Landing, NY 12814 • Tel:(518] 644-7085 • Fax:(518) 644-7087 

W't✓w.themurraylawfirm.com 

VIA UPS COURIER 

Marlene H. Dortch, Secretary 
Federal Communications Commission 
Office of the Secretary 
9300 East Hampton Drive 
Capitol Heights, MD 20743 

September 20, 2013 

Re: Reply in Further Support of Petition for Reconsideration 
Eger Communications, Inc. 
Proposed Replacement Tower, Columbia County, New York 

Dear Ms. Dortch: 

Please find enclosed for filing an original and four (4) copies of the Reply in 
Further Suppo1i of Eger Communications' Petition for Reconsideration. 

Should you have any questions or comments, please do not hesitate to contact me. 
Thank you for your attention to this matier. 

JPM/sw 
Enclosure 

cc (wi encl.): Mark Eger 
John Bonafide 
John Caffry, Esq. 
Donald Johnson 
Jeffrey Steinberg 
Daniel Abeyta 
Stephen Delsordo 

Very tmly yours, 

jorn(Zi)z hemurra.1 ·!a H 'Ii rm. com 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D.C. 20554 

In the Matter of 

EGER COMMUNICATIONS 
PROPOSED REPLACEMENT TOWER, 
COLUMBIA COUNTY, NEW YORK. 

Filed by: 

APPLICATION FOR LEAVE TO AMEND 
PETITION FOR RECONSIDERATION 

The Murray Law Firm, PLLC 
Jacqueline Phillips Murray, Esq., Of Counsel 
10 Maxwell Drive, Suite 100 
Clifton Park, NY 12065 
(518) 688-0755 

Attorneys for Eger Communications 

Date: October 24, 2014 
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I. Introduction 

By Decision/Order dated August 26, 2014 (the "State Court 

Decision"), New York State Supreme Court, Columbia County, 

dismissed a proceeding by Scenic Hudson, Inc., The Scenic Hudson 

Land Trust, Inc. and The Olana Partnership (collectively, the 

"Opponents") against the Town of Livingston Planning Board, Eger 

Communications ("Eger"), and Blue Hills Fruit Farms, Inc., 

challenging certain municipal approvals awarded to Eger to 

replace two ( 2) 190-foot guyed lattice towers with a single 

self-supporting lattice tower of the same height and at the same 

site (the "Replacement Tower") . A copy of the State Court 

Decision is attached hereto as Exhibit "A". 

Pursuant to 47 CFR §1.106 (f), Eger respectfully requests 

that the Commission grant Eger leave to supplement its Petition 

for Reconsideration dated August 30, 2013 (the "Petition") to 

include the State Court Decision. 

II. Procedural History 

By letter dated April 5, 2011, the Opponents filed an 

informal complaint with the Federal Communications Commission 

(the "Commission") against Eger seeking a determination by the 

Commission that Eger's proposed Replacement Tower is subject to 

2 
Eger Communications 
Application for Leave to Amend Petition for Reconsideration 
October 24, 2014 
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1 

Section 106 review of the National Historic Preservation Act 

( "NHPA") 

By letter dated August 29, 2011, Eger opposed the informal 

complaint, explaining that the proposed Replacement Tower is 

expressly excluded from Section 106 review pursuant to Section 

III (B) of the Nationwide Programmatic Agreement for Review of 

Effects on Historic Properties for Certain Undertakings Approved 

by the Commission ("NPA"). Specifically, NPA Section III (BJ 

provides that replacement towers falling within the below 

criteria are "excluded from Section 106 review by the SHPO/THPO, 

the Cormnission and the Council and, accordingly, shall not be 

submitted to the SHPO/THPO for review:" 

Construction of a replacement for an existing 
communications tower and any assocj_ated excavation 
that does not substantially increase the size of the 
existing tower under elements 1-3 of the definition as 
defined in the Collocation Agreement (see Attachment 1 
of this Agreement, Stipulation 1.c.1-3) and that does 
not expand the boundaries of the leased or owned 
property surrounding the tower by more than 30 feet in 
any direction or involve excavation outside these 
expanded boundaries or outside any existing access or 
utility easement related to this site. For towers 
constructed after March 16, 2001, this exclusion 
applies only if the tower has completed the Section 
106 review process and any associated environmental 
reviews required by the Commission's rules. 1 

See NPA Section III [B] at pg. B-8. 

3 
Eger Communications 
Application for Leave to Amend Petition for Reconsideration 
October 24, 2014 
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By letter dated August 5, 2013 (the "FCC decision"), the 

Commission directed Eger to complete a Section 106 review 

process for the Replacement Tower, without resolving whether the 

proposed Replacement Tower falls within the NPA' s replacement 

tower exclusion. Rather, the Commission cited 

circumstances" as rendering Section 106 review necessary in 

respect to the Replacement Tower. 

On August 30, 2013, Eger filed a Petition for 

Reconsideration seeking reversal of the FCC decision. 

Just prior to the issuance of the FCC decision, on July 12, 

2 013, the Town of Livingston awarded Eger with the municipal 

approvals necessary to install the Replacement Tower. The 

Opponents challenged such approvals by filing an Article 78 

Petition (the "State Court Petition") in New York State Supreme 

Court, Columbia County, naming Eger as a Respondent as well. At 

issue in the State Court Petition, was whether the Town of 

Livingston failed to "take a hard look" at or make a rational 

decision about the Replacement Tower's visual impact upon the 

viewshed of the Olana State Historic Site ("Olana"), located 

approximately 2 miles from the existing 190-foot towers where 

the Replacement Tower of the same height is proposed. 

4 
Eger Communications 
Application for Leave to Amend Petition for Reconsideration 
October 24, 2014 
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In the State Court Decision, New York State Supreme Court 

made the following findings: ( 1) that the Town of Livingston 

Planning Board did indeed take a "hard look" at the potential 

impact of Eger's proposed Replacement Tower upon the Olana 

viewshed; and (2) that said Planning Board was justified in 

making a determination that the proposed Replacement Tower would 

not have an adverse impact on the Olana viewshed. Based upon 

such findings, the Court dismissed the Opponents' State Court 

Petition, thereby upholding the Planning Board's determination 

that Eger' s proposed Replacement Tower would have no adverse 

impact upon the Olana viewshed. 

III. The State Court Decision Is A New Fact That Merits 
Inclusion In The Record On Eger's Petition For 
Reconsideration 

A supplemental and/or amended petition may be filed greater 

than 30 days after the FCC Decision upon an application for 

leave to file setting forth the grounds therefore. 4 7 CFR § 

1.106 (f). In the present case, leave to file a supplemental 

and/or amended petition to include the recent State Court 

Decision is warranted for a number of reasons. First, the State 

Court Decision answers the question of whether the Replacement 

Tower will have an adverse impact upon the Olana viewshed. This 

issue was raised in the FCC Decision where the Commission stated 

5 
Eger Communications 
Application for Leave to Amend Petition for Reconsideration 
October 24, 2014 
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that the potential risk that the proposed Replacement Tower 

would have a "significantly greater visual intrusion than the 

existing guyed towersn was a unique circumstance giving rise to 

the Commission's decision to require a Section 106 review of the 

Replacement Tower. On this point, however, the State Court 

Decision is instructive. In upholding the Town of Livingston's 

determination that the Replacement Tower would not have a 

discernible impact upon the Olana viewshed, the State Court held 

that the Town of Livingston Planning Board's findings were 

supported by "substantial evidence that included expert 

opinions, visual analyses and photographic simulations submitted 

by both parties." As such, the State Court Decision assesses 

and, more importantly, negates based on "substantial evidence" 

any potential risk of visual impact cited in the FCC Decision. 

Second, the State Court Decision was issued just recently 

and, therefore, was not available at the time Eger' s Petition 

for Reconsideration was filed. Notably, the Opponents opposed 

the initial Petition for Reconsideration, in part, on grounds 

that no new facts were alleged that were not present at the time 

of the FCC's Decision. 2 Clearly, the State Court Decision 

holding that there is substantial evidence that the proposed 

2 See Opponents' Opposition to Petition for Reconsideration dated September 
12, 2013 at page 4, stating that "Eger's Petition relies upon old facts and 
arguments that were, or could have been brought before the FCC". 

6 
Eger Communications 
Application for Leave to Amend Petition for Reconsideration 
October 24, 2014 
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Replacement Tower will not have an adverse visual impact on 

Olana constitutes exactly such a new fact. 

IV. Conclusion 

For the reasons set forth above, Eger respectfully requests 

that the Commission grant Eger leave to supplement its Petition 

for Reconsideration with the recent State Court Decision. 

Respectfully submitted, 
/ 

Jacqueline Phillips Murray, 
The Murray Law Firm, PLLC 
10 Maxwell Drive, Suite 100 
Clifton Park, NY 12065 
(518) 688-0755 

Attorneys for Eger Communications 

Date: October 24, 2014 

7 
Eger Communications 
Application for Leave to Amend Petition for Reconsideration 
October 24, 2014 
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APPLICATION FOR LEAVE TO AMEND 
PETITION FOR RECONSIDERATION 

EXHIBIT "A" 

USCA Case #19-1031      Document #1773634            Filed: 02/15/2019      Page 9 of 21

(Page 110 of Total)



\ 
\ 
~ 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF COLUMBIA 
·············-······. ···························---·-·-···X 
SCENIC HUDSON, INC? THE SCENIC HUDSON 
LAND TRUST, INC., and THE OLANA PARTNERSHIP, 

Petitioners, 

-against· 

DECISION/ORDER 

Index No. 6454-13 
R.J.I. No. 10-13-0493 
Richard Mott, J,S,C. 

TOWN OF LIVINGSTON PLANNING BOARD, EGER 
COMMUNICATIONS, and BLUE HILL FRUIT FARMS, 
INC., 

Respondents. 
···········--·············-·····-······························•X 
Motion Return Date: Final submission July 10, 2014 

APPEARANCES: 

f'.etltloners: 

~:nondents: 

Claudia K. Braymer, Esq. 
Caffry & Flower 
100 Bay Street 
Glens Falls, NY 12801 

Jacqueline Phillips Murray, Esq. 
The Murray Law Firm, PLLC 
10 Maxwell Drive, Suite 100 
Clifto_n P.irk, NY 12065 
For Eger Communications and Blue 
Hlll Fruit Farms, Inc. 

). Theodore Hllscher, Esq, 
Hilscher & Hllscher 
The 1813 Courthouse 
2 Franklin Street 
Catskill, NY 12114 
For Town of Livingston Planning Board 

·1· 
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Mott, j. 

Petitioners Scenic Hudson, Inc., Scenic Hudson Land Trust, Inc. and the OJana 

Partnership (Petitioners) challenge the.Town of Livingston Planning Board's ('the Town") 

decision granting site plan approval and a special use permit authorizing Respondent Eger 

Communications (Eger) to replace an existing 190-foot tall, guyed lattice tower with a 

single, wider', self-support[ng lattice tower of the same height at 170 Eger Road, Town of 

Livingston, Columbia County. 

By Decision/Order dated March 20, 2014, the Court denied Eger and the Town's 

motions to dismiss. 

Statute of Limitations 

Eger and the Tovm assert that the thirty day statute ofHmltationsin Town Law 

§274-a(ll) bars Petitioners' first cause of action. They argue that the negative State 

Environmental Quality Review (SEQR) declaration was issued on June 12, 2013, and, 

therefore, that the pr~sent action, filed on August 15, 2013, was not commenced within 

thirty days. 

Petitioners argue that since the Planning Board Issued the negative declaration, the 

site plan and special use approvals, the statute did not begin to run until July 19, 2013, 

because the site plan and special use approvals were not filed until then and that this 

1The proposed replacement tower ls to be 11 feet wider at the base and 2.3 feet 
wider at the top. 

·2· 

USCA Case #19-1031      Document #1773634            Filed: 02/15/2019      Page 11 of 21

(Page 112 of Total)



action was therefore timely commenced. 

ln North Country Citizens fi:>r Responsible Growth, lnc. v. Town of Potsdam Planning 

Board, 39 A.D.3d 1098, 1103 (3d Dept. 2007), the Third Department wrote that since, as In 

this case, the same agency first made a negative SEQRA declaration' and then granted site 

plan approval, which were both steps in an integrated process, there was no concrete 

Injury to petitioners until the site plan and special use permits Were approved and the 

statute oflimitations began to nm upon the granting of the latter. Here, because this action 

was commenced within thirty days of the filing of the special use permit and the site plan 

approval, it was timely commenced, 

The application to dismiss the first cause of action is hereby denied. 

SEQR 

Petitioners' Arguments 

Petitioners assert that the Planning Board failed to take a "hard look" at or make a 

rational decision about the proposed tower's visual impacts upon Olana's viewshed. 

Speclfically, Petitioners state that the Town relied upon a 1992 letter from New York State 

Office of Parks, Recreation and Historic Preservation(OPRHP) finding that a single guyed 

tower would "have No Impact upon cultural resources in or ellg!ble. for inclusion in the 

State and National Registers of Historic Places", but ignored OPRHP letters sent in 2010 

and 2013 thatthe curre11t proposed tower would be more visible than the existing towers 

2Altl1ough the SEQRA determination preceded the other approvals, it .remained 
subject to further administrative review and was not final until the other approvals were 
filed. 

.3. 
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and ''\'Vil! have a significant adverse impact on the historic viewsheds associated wJth" 

Olana, and thereby "cut short" a proper environmental review when it found that the 

proposed tower would "not have an adverse impact." 

Further, Petitioners argue that because the proposed tower is structurally different 

from the existing ones and has a different visual impa~t, it was irrational for the Town, 

relying upon the 1992 letter, to determine that the proposed tower had "no impact greater 

than that ofthe existing towers" and that its impact was "minimal." They assert that their 

visual impact assessments show that the proposed tower would be more visible than the 

existing ones. 

Petiti.oners also argue that because the increased visibility of the proposed tower 

had "potential" to cause a "significant adverse [visual] Impact'<, the Town should have 

adopted a positive declaration and required an Environmental Impact Statement (EIS). 

Moreover, Petitioners assert that the Town failed to specify in the Environmental 

Assessment Form {EAF) whether the impact to Olana was potentially significant, thereby 

violating the letter and spirit ofSEQR. 

Further, Petitioners argue that the Town violated SEQR by failing to consider future 

impacts on the viewshed as a result of the approval in this case, by failing to follow the 

requirements of the Town Zoning Law pertaining to alternative color schemes and tower 

designs, by misinterpreting the importance of Olana as a designated State Area of 

Statewide Significance (SASS), thereby too narrowly defining the zone of impact, and 

reliance upon generalized community support for the project. 

Finally, Petitioners argue that appropriate mitigation of.the towers impacts were 

-4-
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not considered. 

Eger's Response 

Eger asserts that the Town's June 12, 2013 Resolution demonstrates that it 

identified all of the environmental concerns raised by Petitioners, took the required "hard 

look'' and made a satisfactory explanation of the reasons for its determination when it 

decided that the proposed replacement tower would not cause a significant adverse impact 

to Olana's viewshed. Eger states that the Resolution was supported by substantial 

evidence, including the visual analyses and photographic simulations of both sides and an 

expert professional opinion. Further, Eger asserts that the Town's choices between expert 

opinions are within its discretion and that they were rational. Further, Eager avers that 

Petitioners have misstated the record, in particular, with regard to submissions from 

OPRHP. Finally, Eger asserts that the Town's conclusions were based on substantial and 

objective evidence and must be upheld, 

Eger argues that the Town reviewed a visual impact addendum, that it properly 

considered OPRHP's 1992 letter and did not ignore the April 18, 2013 Jetter, Eger denies 

that an EIS was required despite the Town's classifying the application as a Type I action 

and the 2013 OPRHP Jetter. Eger also denies that the Town was required to consider the 

futttre Impact on the viewshed of an approval in this case or that it mfslnterpreted the 

importance of Olana as a SASS, noting that the Tower was not in the SASS. Eger further 

denies tl1at the Town succumbed to comments by local residents. 

-5-
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The Town's Response 

The Town asserts that !t complied fully with SEQRA and that lts decision was 

neither arbitrary nor capricious and had a rational basis. Specifically, the Town states that 

it created a sufficient record for Its determlnation and that the Court must defer to its 

conclusions. 

Discussion 

"Judicial review of a lead agency's SEQRA determination is limited to whether the 

determination was made in accordance with lawful procedure and whether, substantively, 

the determination 'was affected by an error of law or was arbitrary and capricious or an 

abuse of discretion' (CPLR §7803( d), Chinese Staff& Workers Assn. v. City of New York, 68 

N.Y.2d 359, 363; Matter of Jackson v. New Yark State Urban Dev. Corp., 67 N .Y.2d 4-00, 416 

(1986)." Akpan v. Koch, 75 N.Y.2d 561, 570 (1990). The Court is required to "review the 

record to determine whether the agency identified the relevant areas of environmental 

concern, took a 'hard look' at them, and made a "reasoned elaboration' of the basis for its 

determlnat!on. ld., citing Matter ojjackson v. New York State Urban Dev. Corp, 67 N.Y.2d at 

417, Further, an agency's compliance with its substantive SEQ RA obligations is governed 

by a rule of reason and the extent to which particular environmental factors are to be 

considered varies In accordance with the circumstances and nature of particular proposals. 

Id. 

As the Court of Appeals explained in Matter ofjackson v. New York State Urban Dev. 

Corp., 67 N.Y.2d at 417, the lead agency need not identify and address every conceivable 

-6• 

USCA Case #19-1031      Document #1773634            Filed: 02/15/2019      Page 15 of 21

(Page 116 of Total)



environmental impact, mitigating measure or alternative to satisfy SEQRA's substantive 

requirements and agencies have considerable latitude in evaluating environmental effects 

and choosing among alternatives. The Court ls not permitted to second-guess the agency's 

choice, which can be annulled only Jf it ls arbitrary, capricious or uns!lpported by 

substantial evidence. 

Here the record amply demonstrates that the Town identified Petitioners' particular 

environmental concerns about the impact of the replacement antenna on Olana's viewshed. 

The Planning Board's June 12, 2013 Resolution specifically noted the "potential area of 

environment concern was injury to the O!ana vlewshead." In fact, the June 12, 2013 

Resolution makes it abundantly clear that the Planning Board took the required "hard look" 

at the impact of the replacement tower on Ola11a's viewshed. Hence, the Resolution 

spec!lkally states in relevant part: 

4. The current application seeks the replacement orthe t\No existing towers 
w1th one tower and so represents lowering the number of towers. 

5, According to both visual impact studies received, the existing towers are 
visible today from Olana. The Planning Board finds this visual impact from 
O!ana to be minimal. The new tower will have a similar minimal visual 
impact. The proposed tower location is of the same height as the existing 
towers and in the same location as the existlng towers, It has been suggested 
by those speaking on behalf of the Olana Historic Site that because the 
proposed tower is about 13 feet fide at the tree line (which is about 40 feet 
high), while the existing towers are each about 2 feet wide, therefore, the 
visual impact of the proposed tower would be greater than the visual impact 
of the existing tower. However, the difference of less than 11 feet. in width is 
not discernible at the distance of about 2 miles away from the site to Olana ... 

7. The Planning Board takes notice that the proposed tower would be one of 
many twentieth and twenty-first century additions to the Olana viewshed 
made since Frederic Church's lifetime, and because there are already two 
towers at the location, does not represent an increase in the number of such 
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additions. There are, in the same vfewshed, three radio towers. These 
towers are taller than the existing/proposed towers here under review. They 
are much closer to Olana, about½ mile away. They carry lights which blink at 
night. The three towers are visible to a much greater degree than the 
proposed tower. 

These and other portions of the Resolution adequately demonstrate that the Town 

took the requisite "hard look" at whether the replacement of the existing towers would 

cause injury to the Olana vlewshed. Further,the To,'1'11's determination was supported by 

substantial evidence that included visual analyses and photographic simulations submitted 

by both parties and professional opinion. The Town was entitled in its discretion to choose 

between the conflicting expert opinions it rece!vecr3. See, e.g., Matter of Brooklyn Bridge 

Park Legal Defense Pund, Inc. v. New York State Urban Dev. Corp, 50 A.D.3d 102.9 (2d Dept. 

2008) citing Matter of Ballv. New York State Dept Of Envtl. Conservation, 35 A.D.3d 732, 

733 (2d Dept. 2006) and Matter of Winston v. Freshwater Wetlands Appeals Bd., 254 A.D.2d 

363, 364 (2d Dept. 1998). [n fact, the Town was required to make the determination about 

the significance of the visual Impact of the replacement tower, and this Court is constrained 

not to second-guess its choice. See, 6 N.Y.C.R.R. 617,7; Matter of Jackson v. New York State 

Urban Dev. Corp., 67 N.Y.2d at 417,Akpan v. Koch, 75 N.Y.2d at 571. 

Petitioners' arguments concerning the reference in the Resolution to the OPRHP's 

1992 but not its subsequent, 2013 letters are misplaced. As the Town points out, the New 

York State Department of Environmental Conservation (NYSDEC) SEQRA Handbook 

encourages review of preVious .significance determinations like the 1992 letter. Further, 

'Nothing in the record suggests that ti1e Town's choice to credit one expert rather 
than another was irrational in any respect. 
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the record demonstrates that the Town clld not ignore OPRHP's 2013 letter, The Town 

actually reviewed the letter at its April 22, 2013 meeting and was subsequently informed in . 

a June 11, 2013 letter that OPRHP had made a factual error by believing that the proposed 

Tower was to be a "solid mass." Regardless, the April, 2013 letter was submitted prior to 

the visual analyses and photographic simulations the Town later received and it was 

weighed in making the determination. 

The <;:ourt rejects Petitioners other arguments. Contrary to Petitioners' contentions, 

the Town received and viewed a Vlsual EAF Addendum both Jn 2010 and 2013. Further, the 

Town was not required to mandate that an EIS be completed because it took a hard lookat 

the relevant envlronmental concerns, determined that the project would :have no 

significant adverse impact and Issued a negative declaration Village of Poquattv. Ccthill,.11 

A.D.3d 536,540 (2d Dept 200",) and cases cited. In addition, the Town was not required to 

assess the future Impact on Olana's vlewshed of the approval in thls case of the 

replacement tower (See, 6 N.Y.C.R.R. 617.7), nor was Its review deficient because ofan 

alleged failure to consider the importance ofOJana's being an SASS. To the contrary, the 

Town reviewed and relied upon a 5-mlle visual analysis that Included the SASS. Moeover, 

the Town's decision was not improperly influenced by citizen comments. The Town 

received letters In support of both Petitioners and the project. ft held appropriate public 

hearings. Notbing in the record supports the view that the comments improperly 

influenced the Town's decision that the replacement tower would have a minimal visual 

Impact, Finally, the record shows that mitigation measures and alternatives were 

considered as the Town received the Visual Impact Assessment Report of Tectonic 

-9-
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Engineering, requested that the applicant provide an explanation of alternative colors and 

tower designs, considered the applicant's responses to those requests, and reviewed the 

visual analysis ofjune 11, 2013. 

Clearly, the Town met all of Jts SEQRA obligations. 

Zoning law 

Petitioners argue that the Town violated its Zoning Code because the applicant did 

not submit all of the necessary materials to obtain an approval. Specifically, Petitioners' 

assert that the applicant did not establish that the color of the tower "minimizes degree of 

visual impact"( Zoning Code 4.7(11J{a)(i)), that the Town falled tu consider alternative 

tower designs (Zoning Code 4.7(10), (11)), and that the applicant failed to provide 

confirmation that the new antennas would be in compliance with federal guidelines for 

electromagnetic emissions (Zoning Code 4.7(8J(g))). Eger and th1: Town disagree. 

The record compels the conclusion that the Town followed its own Zo'ning Law, 

With regard to the color of the tower, the applicant wrote that the same color gray was 

belng used so that "there will be no discernible change in the structure color already 

present in the view shed, thereby resulting in 110 significant visual impact due to structure 

color." Further, the Supplemental Visual Analysis of June 11, 2013 reached the conclusiQtl 

that an alternate color was likely to be more visible and would attract viewers. 

With regard to lack of consldenttion of alternative designs, the same Supplemental 

Visual Analysis considered monopole, t1agpole and simulated tree tower designs and 

concluded that these would result in greater visibility. 

Finally, with regard to electromagnetic emissions, the replacement tower does not 
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emit electromagnetic emissions. Rather, those are emitted by the collocators' antennas. 

Petitioners have repeatedly noted that in this proceeding they were not challenging the 

approvals granted to Collocators to place their antennas on the replacement tower. 

Regardless, the application confirmed that the replacement tower would comply with 

federal guidelines for electmnic emissions. 

Petitioners' claims with regard to the Town Zoning law are denied. 

The Petition is herebydlsmissed. 

This constitutes the Decision and Order of this Court. The Court is forwarding the 

original Declsion and Order directly to Respondent Eger's counsel, who is required to 

. comply with the provisions of CPL.R §2220 with regard to filing and entry thereof. A 

photocopy of the Decision and Order is being forwarded to all other parties who appeared 

In the action. All original motion p~pers are being delivered by the Court to the Supreme 

Court Clerk for transmission to the County Clerk. 

Dated: Claverack, New York 
August 26, 2014 

Documents Considered: 

• ENTER 

1. Notfce.of Petition, dated August 15, 2013, Petition, dated August 15, 2013 with 
Exhibit A, Petitioners' Memorandum of Law, dated October 22, 2013; 

2. Respondent Eger's Answer, dated May 8, 2014, Memorandum of Law, dated May 8, 
201•b Affidavit of Eileen Yandlk, dated May 7, 2014 with Exhibit A, Affidavit of Peter 
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T. Suther!,md, dated May 7, 2014, Affidavit of Tammy Molinsld, dated May 7, 2014 
with ExhlbitA, 

3. Respondent Town of Livingston's Answer, dated May 9, 2014, Memorandum of Law 
of Livingston Planning Board, dated May 9, 2014·, Affidavit of Philip Schmidt, dated 
May9,2014with ExhibltsA-C,, 

4. Petitioners' Reply, dated lune 6, 2014, Petitioner's Reply Memorandum of Law, 
dated June 6, 2014; 

5. Lettei-ofjacqueHne Phlllips Murray, Esq., dated June 18, 2014; 
6. Letter of Claudia K. Braymer, Esq., dated fuJy 7, 2-014; 
7. Sur-Reply Affidavit oflacquellne Phillips Murray, E'sq., dated /uly 2, 2014; 
a. Letter of Jacqueline Phlllips Murray, Esq., dated July 8, 2014 with attachment 

(Record Item 20); 
9. Letter of Claudia K. Braymer,Esq,,dated July 9, 2014; 
10, Letter of/. Theodore Hilscher, Esq., dated July 22, 2014. 
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May 6, 2015 

M l f 
THE MURRAY LAW FIRM~ 

10 Maxwell Drive, Suite 100 • Clifton Park, NY 12065 
Tel:(518] 688-0755 • Fax:(518] 686-0297 

www.themurraylawfirm.com 

Via Electronic Mail and U.S. Mail 
Jeffrey S. Steinberg, Deputy Chief 
Spectrum and Competition Policy Division 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Street SW 
Washington, D.C. 20554 

Re: Petition for Reconsideration 
Eger Communications Proposed Replacement Tower, Columbia County, NY 

Dear Mr. Steinberg: 

We represent Eger Communications in connection with its Petition for Reconsideration 
of the Commission's August 5, 2013 decision on an April 5, 2011 inforrnal complaint in respect 
to the above public safety replacement tower project. The Commission confirmed that the 
pleading cycle in respect to the Petition concluded November 24, 2014. 

As set forth in the Petition, the replacement tower is needed to support critical upgrades 
to Columbia County's antiquated and unreliable public safety communications systems. Given 
the relatively short construction season in the northeast where this site is located, any further 
delay in deciding the Petition will delay Columbia County's upgrades to its public safety 
communications system for another year or more. 

As such, we respectfolly request that the Commission expedite its review and confirrn 
whether it will decide the Petition within the next thirty (30) days or on or before another 
expedited date certain. In the event that the Commission indicates it is unwilling or unable to 
expedite a decision on the Petition, we will have to seek judicial review of the Commission's 
August 5, 2013 pursuant to 47 CFR §l.106(m). 

We thank you in advance for the courtesy of a prompt reply to this request. 

JPM/lb 
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·Jeffrey S. Steinberg, Deputy Chief 
May 6, 2015 
Page 2 

cc: Mark Eger ✓ 
John Bonafide 
John Caffry, Esq. 
Donald Johnson 
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In the Matter of 

Eger Communications, Inc. 
Petition for Reconsideration 

Application for Leave to Amend 
Petition for Reconsideration 

Federal Communic.a.tion.f; Commission DA15-862 

Before the 
Federal Conm,nnieations Commission 

Washington, II.C. 20554 

) 
) 
) 
) 
) 
) 
) 

Re: Proposed Commimications Tower 
Eger Communications, fnc., 
170 Eger Road, Town of Livingston, 
Columbia County, New York 

ORDER ON RECONSIDERATfON 

Adopted, Jnly 27, 2015, Released, July 27, 2015 
By the Deputy Chief, Competition and Infrastructure Policy Division, Wireless Te]ecommunicatlo11,1 
Bureau: 

I. li'-1'.fRODUCTION 

1. The Competition and Infrastructure Policy Division (Division) of the Wirel~ss 
Telecommunications Bureau, federal Communications Commission (Commission), has before it a 
pending Petition for Reconsideration of the Division's letter regarding the above"refore11ced 
communications tower that Eger Communications, Inc. (Eger) proposes to construct in Livingston, 
Columbia County, New York.1 Specifically, in response roan Informal Complaint filed by Scenic 
Hudson and~e Olana Partnership (Olana/Hudson),2 the Division found that Eger must complete the 
review process for the proposed tower under Section 106 of the National Historic Preservation Act 
(NH!' A) pursuant to the procedures specified in the Nationwide Programmatic Agreement for Review of 
Effects on Historic Properties for Certain Undertakings Approved by the Commission (Nationwide 
Programmatic Agreement or NPA).' Eger filed aPe,ition for Reconsideration of the Division Letter 
(Petition for Reconsideration), followed by an Application for Leave to Amend its Petition for 
Reconsideration (Application for Leave).4 For Ihc reasons discussed below, we dismiss the Petition as an 
interlocntory appeal under Section L106( a)( l) of the Commission's Rules' .and also dismiss Eger' s 
Application for Leave as moot. 

1 S.e In the Matter of Eger Communicatioru;, Inc., Columbia County, New York, Petition for Reconsideration, filed 
August30, 2013 (Petition); Letter from Jeffrey S. Steinberg, Esq., Deputy Chief, Spectrum and Competition Policy 
Division to Jaqueline Phillips MUITay, Esq., counsel for Eger Communications, Inc., dated Angust 5, 2013 (Division 
Letter). The Spectl1lrn and Competition Policy blvision was renamed as the Competition and Infrastructure Policy 
Division on 'C\.1ay I3J 2015. 

1 See Complaint Regarding Eger Communications Towe-r Project, Blue Hillt Town of Livingston, Columbia Councy) 
New York, Lettel' from John W. Caff,y, Esq., counsel for O!ana Partnership and Scenic Hudson, Inc. to Dan Abeyta, 
Assistant Chief, Spectrum and Competition Policy Division, dated April 5, 20 l l (Informal Complaint). 

'See Division Lener at I, citing 16 \J.S.C. § 470f; 47 C.F.R. Pl 1, App. C. Section 106 ofthe NHPA ha.sine¢ been 
resta.ed and re.,nacred as 54 U.S.C. § 306108. See Pub. L. 113-287, 128 Stat. 3094 (Dec. 19, 2014). 

• Application for Leave to Amend Petition for Reconsideration, Eger Communications, Inc., dated October 24, 2014 
(Eger Application for Leave). 

5 47 C.f.R. § 1.106(a)(l ). 

USCA Case #19-1031      Document #1773634            Filed: 02/15/2019      Page 2 of 7

(Page 127 of Total)



Federal Communications Commission DAlS..862 

II. . BACKGROUND 

2. On July 2, 2010, Eger filed an Application for a Special Use Pennit and Site Plan 
Approval with the Town of Livingston Planning Board (Town) to construct a new 190-foot self-support 
lattice rowerto replace two existing 190-foot guyed towers that were built in 1992.6 The proposed Eger 
tower site is located near the Olana House State Historic Site (Olana Estate), the former home of the artist 
Fred erk Chm-ch, 1 The Ofana Estate is a National Historic Landmark (NHL) and is listed in the National 
Register of Historic Places (National Register).' Eger did not submit the proposed tower for federal 
review under Section I 06 of the NHPA. On April 5, 201 !, Olana/Hudson filed an Informal Complaint 
with the Division arguing that Eger's proposed tower should undergo full Section 106 review underthe 
procedures specifie<l in the NPA and that the tower would have an adverse effect 011 the Qiana Estate.9 In 
its Opposition and Sur-Reply, however, Eger argued that the proposed mwer is a replacement tower 
expressly excluded from Section 106 review under Section llf(B) of the NPA_IO 

3. Division Letter. Based on its review of all the pleadings, in a letter dated August 5, 2013, 
the Division determined that several circumstances in this case render Section 106 review necessary to 
fulfill the pw-poses of the NHPA. u In particular, the Division noted that the view from the Olana Estate is 
not only a conn'ibllting characteristic to its historic significance, but is uniquely important to 
understanding the life and expe1ience of its famous resident. Considering that the proposed tower would 
be plainly and prominently visible from the Olana Estate, which is an NHL, combined with other fac,ors, 
the Division found it necessarv for the NYSHPO and the Division to assess under Section 106 whether 
the proposed tower will have an adverse effect on historic properties.12 The Division further found that 

6 
Application for a Specifll Use Permit and Site Plan Approval, filed by Eger Communications with the Town of 

Livingston Planning Board, Livingston, New York, on July 2, 2010. On Novemb<,r 12, 2012, Eger amended its 
Application. On Ju!y 12, 2013, the Town of Livingston awarded Eger the municipal approvals necessary to install 
the proposed tower. 
7 See Division Letter at I, citing lnfo1mal Complaint at 2. 

'See lnfonual Complaint at 3-5. The O!ana Estate was designate<! in the National Register as an NHL in 1%5. The 
National Register nomination calls the property wfhe Frederic Church House" (National Register Number 
66000509), The Olona Estate was added to the National Park Service's Watch List of Threatened and Endangered 
National Hiswric Landmarks in 2004. See 
http://tps.cr,nps,fwv/nhlldetail.ofm?Resmu-celd-365&ResonroeType=Buiiding 

• See Informal Complaint; see also Olana/Hudson Reply to Eger's Opposition, filed Oct.7.2011. The New York 
Parks and Recreation Depamnent (NYSHPO), as the designated New York State Historic Preservation Office under 
the NHPA, has also raised similar arguments. See E-mail from John Bonafido, New York Department of Parks an<l 
Recreation, 'lo Stephen De!Sordo, FCC Federal Historic Preservation Officer, dated April 23, 2013. 

"See Eger Opposition to the fofonua( Complaint, fikd Aug. 29, 2011 at 1-3; Eger Sur-Reply to Olana/Hudson's 
Reply, filed Oct. 23, 2011 at 1-2. Section IU.B of the NPA generally excludes from Section 106 review a 
replacement for an existing tower that does not substantially incroas:e the 1:ize of the existing tower, provided certain. 
other conditions are met NPA, § ill.B. 

After the pleading cycle WR$ complete, several public safety entities filed letters with the Division discussing their 
need to collocate antetrnas on the proposed tower. See, e.g., Letter from Paul Jahns, Livingston Fire District, Board 
of Fire Commissioners, to Daniel Abeyta, Assistant Chief, Spectrum and Competition Policy Division, FCC, dated 
December 27, 20 ll; Letter from P .J. Keekr, EMS Coordinator, County of Columbia - Emergency Medical 
Services, to Daniel Abeyta, Assistant Chief, Spectrum and Competition Policy Division, FCC, dated December 2, 
20 l I; Letter from Be11jamin A. Wheeler, Chief, Lebanon Valley Protective Association, Inc. to Daniel Abeytil, 
Assistant Chief, Spectrum and Competition Policy Division, FCC, dated Docember 26, 2011. 

'' See Division Letter at 3. 
12 See id. 

2 
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the ·process specified in the NPA will give all interested parties, including the NYSHPO, Eger, the 
existing licensees on the two towers, and any other po1ential consulting parties, a full opportunity to 
participate in tlie Section 106 process." ln reaching this decision, the Division found that it was not 
necessary to resolve whether the proposed tower fulls within the replacement tower exclusion under the 
NPA. 

14 
The Division relied on Section Xl of the NPA, which provides that any interested party may 

notify the Commission of its concerns regarding the NP A's application to the review of individual 
undertakings, and the Commission shall consider such comments and, where appropriate, take appropriate 
action.

15 
Therefore, the Division Letter found, pursuant to the authority found in Section Xl, that Eger 

must complete Section 106 review p\lTSuanno Sections IV through vn of the NPA prior to construction 
of the proposed tower. 

4. Petition for Reconsideration. On August 30, 2013, Eger filed its Petition for 
Reconsideration of the Division Letter, reiterating its argwnent that the proposed tower is excluded from 
Section 106 review as a replacement tower. 16 Eger also contends that under Section I.I 06(cX2) of the 
Commission's Riues, the Petition should be granted since it is in the public interest to consider public 
safety agencies' need for the replacement tower and the conse~uences to public safety in the event that 
construction of the replacement tower is delayed or prohibited. ' In porticulat, Eger argues that it needs to 
replace the twin towers with a stronger tower of the same heiy,ht to support additional antennas needed to 
upgrade public safety communications systems in the region. ' In a letter supporting Eger's petition, 
Columbia County similarly urges the Division to consider public safety's interest in the construction of 
the proposed tower. 

19 
ln its Opposition to the Petition, however, Olana/Hudson argue that Eger's Petition 

should be dismissed under Section l.106(d) and (p) of the Commission's Rules beca:use it fails to present 
new facts or arguments.'" Olano/Hudson further argue that the Section 106 process must proceed without 
further delay to determine the proposed tower's potential adverse effects on the Olana Estate.21 

5. Application for Leave. On October 24, 2014, Eger filed its Application for Leave, 
re,questing to supplement its Petition to include a New York State Supreme Court (NY State Court) 
Decision dated August 26, 2014.

21 
In a proceeding filed by Olana/Hudson challenging the Town's 

"See id. 
14 See id. 
15 See id. 
16 Eger Petition at 8. 
17 

id. a1·1 I; Eger Reconoideration Reply at 3-4; see 47 C.F.R. § 1.106(c)(2) (in tho case of any order other than an 
order denying an application for review, a petition for reconsideration which relies on facts or arguments not 
previously presented to the Commission or to the designated authority may be granted if the Commission or the 
designated authority detcrrnines that consideration of the facts or arguments relied on is required in the public 
interest). 

u Eg.:ar Petition at 2. 

19
See Letter from AndrewB. Howard, Deputy County Attorney, Columbia Cotmty. to Jeffrey Steinberg, Deputy 

Chief, Spectrum and Competition Policy Division, FCC, dated September 19, 2013 (Columbia County Letter) 
{noting that on January 11, 2013, Columbia County's public safety agencies and departments became co-applicants 
to Eger', application for the proposed rower before the Town). 
20 

See Olaua/Hudson, Opposition to Petition fur Reconsideration (Olano/Hudson Opposition to Eger's Petition), filed 
September 12, 2013, at 3-4; 47 C.F.R_ § L106(d), (p). 

"Qiana Opposition to Eger's Petition at 3-4. 

" See Eger Application for Leave; see also Scenic Hudson, Inc., The Scenic Hudson Land Trust. Int .. and The 
O/ana Parlnsrship v. Town of Livingston Planning Board. Eger Camm11mcali0ii1, am:/ Blue Hill Fanns, Inc., 

(continued .... ) 
3 
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decision to grMt municipal approvals for Eger's -groposed tower, the NY State Court upheld the Town's 
decision and dismissed Olana/Hudson's petition. At issue in the NY State Court petition was whether 
the Town failed to "take a hard look" at or make a rational decision about the proposed tower's visual 
iq1pact upon the v[ewshed of the Olana Estate under the New York State Envirownental Quality Review 
Act (SBQRA).

24 In dismissing Olana/Hudson's petition, the court stated that the Town was responsible 
for determining the significance of the proposed tower's visual impact under SEQRA, and that the court 
was constrained not to second-guess its decision.2' 

6. Invoking Section U06(f) of the Commission's Rules, Eger argues that the NY State 
Court Decision is a new fact tllllt merits inclusion in the record for its relevance to whether the proposed 
tower will have an adverse impact upon the Olana viewshed.26 In its Opposition to Eger's Application for 
Leave, however, Olana/Hudson argue that the NY State Court Decision under SEQRA is not relevant to 
the Commission's administration of the NHPA Section 106 review.27 O!ana/Hudson further argue that 
the NY State Court's determination that the Town met its obligation w1der SEQRA has no bearing on the 
administration of Section 106 since the two statutes have different criteria." 

IlL DISCUSSION 

7. Section 106 of the NHP A requires Federal agencies, including the Commission, to take 
into accounfthe effects of their undertakings on historic properties included or eligible for inclusion in the 
National Register."" To fulfill its responsibilities under Section 106, the Commission's rules re.quire 
proponenrs of facilities to ascertain prior to construction whether the proposed facility has the potential to 
affect such properties.30 Applicants perform this assessment following the procedures set forth in the 
rules of the Advisory Council on Historic Preservation, ns modified and supplemented by the Nationwide 
Programmatic Agreement for the Collocation of Wireless Antennas and the NPA." 

8. The NPA provides detailed procedures, tailored to lhe context of communications towers 

( ... continued from previous page) 
DecisioniOrder, [ndex No. 6454-13, R.Jl. No. 10-13-0493, Supreme Court of the State ofNewYork, County of 
Columbia, August 26, 2014 (Olana v. Town of Livingston) (Appendix A to Ege,· Application for Leave). On 
November 4, 2014, Olana filed an Opposition to Eger', Application for Leave. On November 20, 2014, Eger filed a 
Reply to Olana's Opposition to Application fur Leave. 
23 See O/anav. Town a/Livingston. 

"See N.Y, ENVT, CONSllllV. LAW§§ 8-0101 to 8-0117 (McKinney 2005). 

"See 0/ana v_ T<nvn of Livingston at 8_ 
26 See Eger Application for Leave at 5-7; Eger Reply to Olana's Opposition to Application for Le•ve ~t 2-3; 47 
C.F.R. § 1.106(f). Pursuant to Section Ll06(f), a supplement or addition to a petition forreconsideratlon which has 
not beon acted upon by the Commission or by the designated authority may be tiled after expiration of the 30•day 
period in a separate pleading for leave to file, !letting forth the grounds therefor, Such a supplement or addition to a 
petition for reconsideration wil1 be considered onty after the application for leave is granted by the Commission or 
the designated authority. Id. 
21 See Olana Opposition to Eger's Application for Leave at 2-3. 

"See id. l1l 3. 

"Se, 54 U.S.C. § 30610S. 

'
0
.See 47 CF.R. § U307(a}(4). lfthe proposed construction may affect historic properties, the applicant mmt 

prepare an Environmental Assessment for Commission review and processing, Jd. § 1. 1307( a). 
:;i See Id 

4 
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construction, for ascertaining the effects to be cau,ied by proposed communications towers.32 In addition, 
Section III of the NP A establishes that certain types of activities, including certain replacement towers, 
are ;,,;:eluded from S.;ction 106 review, while providing that "concerns regarding the application of these 
exclusions fi'om Section 106 review may be presented to and considered by the Commission pursuant to 
Section XI."" Section Xl of the NP A provides that "any member of the public may notify the 
Commission of concerns it has regarding !he application of this Nationwide Agreement ... with regard to 
the review of individual Undertakings covered or excluded under the terms of this Agreement."" Thus, 
the Commission is authorized under Section X1 to talce appropriate actiomi in specific cases to emure that 
pote11tial effects on historic properties are assessed. In its Petition, Eger challenges the Division's finding 
under Section Xl that Sectiori 106 review must be c-0mpleted under Section J.l307(aX4) in order to assess 
the proposed tower's potential effects on the Olana Estate, a National Historic Landmark_ 

9. Interlocutory Action under Section l .106(a)(l) of the Commissi(fl'l's Rules. Based on our 
review of the record and the regulatory backgrow1d, we :find that Eger' s Petition is procedurally improper 
and should be dismissed under Section l.106(aXI) of the Commission's rules as addressing an 
interlocutory action." Section l.106(a)(l) of the Commission's rules generally prohibits the filing of 
petirions for rec-0n.9ideration of interlocutory actions." With one·exceptioo that is not relevant here, the 
rule provides that the Commission and its staff acting under delegated authority will only entertllin 
petitions requesting reconsideration of a final action." An interlocutory aciion by definition is one that is 
non-final in that it neither denies nor dismisses an application nor terminate$ an applicant's right to 
participate in the proceeding.38 For an agency action to be "final," it must mark the "consummation" of 
the agency's decision-making process, and not be merely of a tentative or interlocutory nature; in 
addition, the action must determine rights or obligations or otherwise result in legal consequences for one 
or more parties,3g 

10. Here, the Division's letter neither terminated Eger' s right ra participate in the Section I 06 
review nor fmally determined whether or not the proposed tower would have an adverse effect on tlie 

31 See 47 C.F.R. Pt I, App. C, §§ N (Participation of Indian Tribes and Native Hawaiian Organizations-in 
Undertakings of Tribal Lands), V (Public Participation and Consulting Parties), Vl (Identification, Evaluation, and 
Assessment ofEfrects), VII (Procedures). 

"See 47 C.F.R. Pt. 1, App. C. ~ Ill. 
34 47 C.F.ll.Pt. l,App. C. § XL 

"47 C.F.R. § l.l06{a)(l), 

~6 id. 

l? Jd The exception is that "a petition for reconsideration of an order desig-t1ating a case fur hearing w.iU be 
entertained if, and insofar as, the petition relates to an adverse ruling with respect to petitioner's participation in the 
pl'oceediog.u Id. 

"In the Matter of Jet Fuel Broadcasting Application for a New AM Broadcast Station at Orchard Homes, Montana 
and Bott Communications, Inc., Application for a New AM Broadcast Stalic,n at Black Hawk, South D•kota, 
Memorandum Opinion and Order, 29 FCC Red 2471, 2471-7212 (2014) (Jet Fuel Broadcasting) (affinning 
Bureau's finding that grant of a compamtive preferen..--e to a bmadcast license applicant was interlocutory and that a 
Perltion for Re<:onsideration of the grant wos therefore subjectto dismissal}; see also In the Matter of Global Tower, 
!..LC, ASR App. No. A0785797, Order on ReoomrideraT/011, 29 FCC Red 8339 (WTB/SCPD 2014) (Global Tower) 
(affirming Division's decision requiring Global Tower to submit an Environmental Assessment for a proposed new 
antenna tower and dismissing• Petition for Roconsideration as interlocutory). 

" See Jet Fuel Broadcc,sting at 2471-72 "J2, citing !Jennett v. Spear, 520 U.S. 154, 177-78, 117 S. Ct. 1154, ll68 
(1997); see also Globr,/ Tower at 8341, citingJei Fuel frroadcasting. 
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. i 

Federal Cmnmuilications Commission DA15-862 

Olana Estate. Under the NHPA and the NPA, the Section 106 process consists of a mnnber of steps, 
inchiding initiation of the process, identification of hlstork properties, assessment of adverse effects, and 
resolution of adverse effects_-w Rather than marking the "consummation" of the Section 106 review 
process, the Division Letter was an initial detennination under Section XI of the 1'.'PA Agreement that the 
proposed tower must complete Section 106 review to inform the final decision as to whether it would 
have an adverse effect on the Olana Estate, and if so, how to avoid, minimize or mitigate the adverse 
effect. Accordingly, the Division Letter was interlocutory a.s preliminary to a Soction 106 review under 
Section l.1307(a){4) of the Commission's Rules. 

11. For these reasons, we fmd that the Division Letter's finding that Eger must complete the 
Section 106 process for the proposed tower pursuant to Sections lV through VII of the NPA was an 
interlocutory action a11d not ,;object to Petition for Reconsideration under the Commission's rules. 
Therefore, the Petition for Reconsideration must be dismissed. As such, the Application for Leave must 
also be dismissed as moot. 

JV. ORllERJNG CLAUSES 

12. Accordingly, IT IS ORDERED that pursuant to Sections 4(i) and 405 of the 
Communications Act of1934, as amended, 47 U.S.C. §§ l54(i), 405, and Section 1.106 of the 
Commission's rules, 47 C.F.R. § 1. 106, the Petition for Reconsideration filed by Eger Communications, 
Inc. IS DISMISSED. 

13. IT rs FURTHER ORDERED that pursuant to Sections 4(i) and 405 cf the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section l.106 of the 
Commission's rules, 47 C.F.R. § 1.106, the Application for Leavno Amend its Petition for 
Reconsideration, filed by Eger Communications, lnc. IS DISMISSED AS MOOT. This action is taken 
under delegated authority pursuant to Sections O.131 and 0.331 of the Commission's rules, 47 C.F.R. §§ 
0.131, 0.331. 

FEDERAL COMMUNICATIONS COM\11.ISSION 

Jeffrey S. Steinberg 
Deputy Chief, Competition and Infrastructure Policy Division 
Wireless Telecommunic-ations Bureau 

••.see 36 C.F.R. §§ S00.3, 800.4, 800.5, 800.6; 47 C.F.R. Pt. l, App, C. §§ VI, VlI. 
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Befo;c the 
FED.ERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 

ln the Matter of 

Eger Communfo11tions 

Proposed Replacement Tower 
170 Eger Road, Town of Livingston, 
Columbia County, New York 

) 
) 
) 
) 
) 
) 
) 

DA 15-862 

APPLICATION FOR REVIEW 

Eger Communications ("Egel"'), pursuant to Section l.115 of the Commission's mies, 

submits this application for review in response to the recent Reconsideration Order issued in this 

matt1.'I' by the Deputy Chief of the Wireless Telecommunications Bureau's Competition and 

Infrastructure Policy Division ("Division"). 1 As discussed below, the Division erred in 

dismissing Eger's petiti011 for reconsideration of the Division's 2013 Letter Ruling, which 

required Eger to perfonn a full Section I 06 historic preservation review for a proposed 

replacement tower that will support critical public safety communications upgrades in 

Livingston, Columbia County, New York.2 On review, the Commission should vacate the 

Reconsideration Order and reach the merits to confirm that the proposed tower is a replacement 

tower that is excluded from Section I 06 review under Section III.B of the 2004 Nationwide 

Pmgrarnmatic Agreement ("2004 NPA")? 

1 Eger Communications, Order on Reconsideration, DA 15-862 (WTB/CIPD rel. July 27, 2015) 
("Reconsideration Order"), dismissing Petition for Reconsideration of Eger Communications 
(filed Aug. 30, 2013) ("Petition"). 
2 Letter from Jeffrey S. Steinberg, Deputy Chlet: Spectmm and Competition Polley Division, to 
Jaqueline P. Murray, Counsel for Eger Communications (Aug. 5, 2013) ("Letter Ruling"). 
3 Nationwide Programmatic Agreement for Review of Effects on Historic Properties for Certain 
Undertakings Approved by the Commission,§ III.B (2004), 47 C.F.R. Pt. 1, App. C. 
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I. INTRODUCTION AND SUMMARY 

This case presents critical public safety concerns that merit immediate Commission 

review. fn 2010, Eger filed an application with the Town of Livingston, New York for approval 

to replace an existing twin 190-foot guyed tower strncture used to support public safety services 

with a single sell'-supporting lattice tower of the same height at the same location.4 The record 

amply shows that the replacement tower fa essential to support ueede<l upgrades to Columbia 

County's public safety communications systems' - so essential, in fact, that the County's public 

safoty agencies and departments became co-applica11ts to Eger's local siting application.6 The 

Town of Livingston approved the replacement tower, after taking into account concerns about 

impacts to historic properties. 7 Indeed, the existing tower sttUctu.re was completed afler the NY 

4 Reconsideration Order at '!12; Petition at 2. 
5 

See Petition at 5.7 & Ex. C (appending letters from Columbia County 911.Emergency 
Communications Department, County of Columbia - Emerge11cy Medical Services, Columbia 
County Office of Fire Coordinator , NDP Emergency Medical Services, Lebanon Valley 
Protective Association, Livingston Fire District Board ofFire Commissioners, Greenport 
Rescue Squad, and Hillsdale Fire Company No. J -- all explaining their imminent need for the 
replacement tower); see also Letter from the Honorable Chris Gibson, Representative, United 
States House of Representatives, to Daniel Abeyta, Assistant Chief~ Spectrum and Competition 
Policy Division (Jun. 24, 2013) ("Rep. Gibson Letter"); Letter from the Honorable Kathleen A. 
Marchione, State Senator, New York State Senate, to Jeffrey S. Steinberg, Deputy Chief, 
Spectn1111 and Competition Policy Division (Nov. 14, 2013) ("Sen. Marchione Letter"). 
6 

See Letter from Andrew B. Howard, Deputy County Attorney, Columbia County, to Jeffrey S. 
Steinberg, Deputy Chief, Spectmm and Competition Policy Division (Sept. 19, 2013) 
("Columbia County Attomey Letter"); Petition at 5-6, 11; Reply in Further Support of Petition 
for Reconsideration of Eger Communications, at 3 (filed Sept. 20, 2013) ("Reply"). 
7 See Reconsideration Order at '112 n.6; Scenic Hudson, Inc. et al. v. Town of Livingston 
Planning Board et al., Decision/Order, Index No. 6454-13, R.J.I. No. 10-13-0493 (N.Y. Sup. Ct. 
Aug. 26, 2014) ("Scenic Hudson"), appended as App. A to Applicatio11 for Leave to AmrJ1d 
Petition fot• Reconsideration of Eger CommUJJicatlo11s (Oct. 24, 2014). 

2 
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SHPO determined in 1992 that it would have no impact on historic properties, 8 and the proposed 

replacement unquestionably meets the criteria for exclusion in the 2004 hl'PA.9 

Nevertheless, Scenic Hudson, Inc. and Qiana Partnership filed an informal complaint 

with the Division on April 5, 2011, alleging that the proposed replacement tower would have an 

impact on the Olana House State Hi,ioric Site ("Olana") located approximately two miles 

away. 10 More than two years later, the Division issued its utter Ruling, which declined to 

address the applicability of the replacement tower exclusion, directed Eger to conduct a full 

Section 106 review, and ignored immediate public safely needs for sorely needed upgrades to 

antiquated and failing systems.11 Eger promptly filed a petition for reconsideration, stressing the 

applicability of the 2004 NP A replacement tower exclusion and the need for public safety to be 

heard before finally deciding the informal complaint 12 Public safety advocates also warned of 

the dangei's of further delay, highlighting "near misses" attributable to the antiquated radio 

system that have pnt the lives of first responders at risk during emergencies. 13 Yet, it took the 

a Letter from Julia S. Stokes, Deputy Commissioner for Historic Preservation, New York Office 
of Parks, Recreation and Historic Preservation ("NY SHPO"), to Mark Eger, Mark Eger & Bros., 
Inc. (Sept. 28, 1992) ("1992 SHPO Approval''), appended as Ex. B to Petition; see Petition at 4-
5 n.4. The 1992 SHPO Approval concluded that the existing 190-foot tower structure that Eger 
proposes to replace with a new 190-foot tower at the same site "will have No Impact upon 
cultural resources in or eligible for inclusion in the State and National Registers of'Histodc 
Places." 
9 

See Petition at 3-5, 7-9. Section III.B of the NPA generally m,cludes from Section 106 review 
a replucement tmwr that does not substantially increase the size of the existing tower, provided 
certain other conditions are met. See infra note 50. 
10 

See Letter from John W. Ca:ffry, Counsel for Qiana Partnership and Scenic Hudson, Inc., to 
Dan Abeyta, Assistant Chief, SpectJ.11m and Competition Policy Division, at 1, 3 (Apr. 5,201 J) 
("Informal Complaint''). 
11 See Letter Ruling at 3. 
12 See Petition at 3-11. 
13 

See, e.g., Columbia County Attorney Letter; Sen. Marchione Letter. 
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Division almost two more years to rnle on the petition, only to dismiss it 011 procedural grounds 

and find that the Lefler Ruling was a non-final, interlocutory action not subject to 

reconsideration. 14 Notably, the Division refused the County's first responders an oppo1tunity to 

be heard, even though the Division's decision indefinitely delayed needed upgrades to their 

public safety systems. 15 

The Division's finding that the Letter Ruling is interlocutory and not subject to review is 

cli;,ar error, and the Reconsideration Order must be vacated. h1rslmnt to the Supreme Court's 

test in.lJennetl v. Spear-the very precedent relied upon by the Division16 
- the decision to 

require Egor to complete a full Section l 06 review was a final action imposing a specific 

obligation on Eger and resulting in real legal consequences to Eger and the public safety co

applioants. ft Is therefore folly reviewable. In any case, th,i Commission should exercise its 

discretion lo consider the merits given the vital public safety interests at stake. 17 Prompt review 

by the Commission is therefore waimnted to conform to precedent, correct the Division's 

erroneous finding, and avoid further procedural prejudicial error to Eger and its public safety co

applicants, 18 Upon consideration of the merits, the Commission should balance environmental 

considerations with its core mandate to "promot[e] safety oflifo and property through 1he use of 

14 Reconsideration Order at 'lf'll 9-11. 
15 See Columbia County Attorney Letter. 
16 

See Reconsideration Order at ,r 9 & n.39 (citing Bennett v. Spear, 520 U.S. 154, 177-78 (1997) 
("Bennet")). 
17 See, e.g., Carmel Broadcasting Limited Partnership, 6 FCC Red 3287, 3287 'If 3 (1991) 
("Carmel Broadcasting");Am. Te!. & Telegraph Co., 41 F.C.C.2d 389,4461[ 109 n.23 (ALJ 
1971) ("AT&T'). 
18 47 C.F.R. § 1.llS(b). 
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... radio communication,"19 and find tlrnt the proposed tower is excluded from Section 106 

review under the plain terms of the 2004 NPA. 

After more than four years, the time is now to act and allow this project to move forward, 

consistent with the 2004 NPA. As New York State Sonatot Kathleen Marchione has warned: 

"Continued delay ••• would, witltout question, u11d11/y compromise public safely a11d continue 

to jeopardize tlte livl!s of out first respo11ders.',2o 

II. QUESTIONS PRESJ;;NTED IIOR REVffiW 

The following questions we presented for Commission review: 

(i) whether the Commission should consider the merits of the Petition, finding 

that the Division erroneously dismissed the Petition as an interlocutory appeal, 

contrary to precedent, or that vital public safety considerations compel the 

Commission to exercise its discretionary review; and 

(ii) wheth(~r the Commlssion should.find on the merits that the propos0d tower is 

excluded from Section 106 review under Section Ill.B of the 2004 NPA or, at a 

19 
47 U.S.C, § 151; see Amendment q.f Enviro11mental Rules, 6 FCC Rod 1716, l 716 '\f 4 n.13 

(1991) (FCC must "re,ich fully informed decisions that address and balance environmental issues 
with other issu()s ,vithin [its] mandates"). The FCC' s eommi1meut to public safoty is long held at 
the highest levels of the Commission. See, e.g., Remarks of FCC Chairman Tom Wheeler, 
American Enterprise Institute, Washington, D.C., at 2 (June 12, 2014) ("The FCC's 
responsibiHty to promote public safety ... is fundamental. Our mandate is codified in the 
Commimications Act .... "), ~JWs.foc.gov/edocs public/attaclJmatch/DOC-327591A!.&..c!f; 
Depk,ymenf ofTe:xt-to-911 Applica!ions, 29 FCC Red 9846, 9944 (2014) (Statement of 
Commissioner Ajit Pai) ("The FCC has no higher purpose than promoting the safety of life and 
property through the use of communications."); NET 91 f Improvement Act, 23 FCC Red 13144, 
I 3175 (2008) (Statement of Commissioner Jonathan S. Adelstein) ("Since the earliest days of 
this Commission, promoting our nation's public safety through communications has been our 
highest calling."); Commimications Asskrtance.for Law Eriforcemen/ Act and Broadband Access 
and Servlce.s, 19 FCC Red 15676, 15747 (2004) (Statement of Commissioner Kathleen Q. 
Abernathy) ("[T]he Commission has no higher priori1:y than promoting public safety .... "). 
20 Sen. Marchione Letter ( emphasis added). 

5 

USCA Case #19-1031      Document #1773634            Filed: 02/15/2019      Page 8 of 22

(Page 140 of Total)



minimum, !hat public safety co-applicants must be afforded a foll opportunity 

to be heard to avoid further prejudicial procedural error. 

As shown below, these questions should be answered in the affinnative.21 Accordingly, 

these questions wam111t Commission considemtion because the action taken by the Division 

conflicts with precedent, contains e1roneot1s findings as to irnpmtant questions of fact, and has 

resulted in prejudicial procedural error. 47 C.F.R. § l.115(b). 

III. ARGUMENT 

A. 'l'hc Division Wrongly Dismissed Eger's Petition for Reconsidel'ation, and in 
Any Cnse the Commission Should Consider the Merits Given Vital Public 
Safety Considerations. 

TI1e Reconsideration Order misapplied applicable Supreme Court precedent to 

erroneously find that the Letter Ruling is interlocutory and not subject to reco11Bideration. Under 

Bennett, two requirements must be met for an agency action to be final and not interlocutory. 

"First, the action must mark the consummation of the agency's decisionmaking process- it must 

not be of a merely tentative or interlocutory natw'e. And second, the action must be one by 

21 Consistont with Section L l l 5(c ), the Division has had ample opportunity to consider whether, 
under applicable precedent, a Division directive to perform an environmental review is 
interlocutory. See Global Tower, LLC, 29 FCC Red 8339 (WTB/SCPD 2014) ("Global Tower") 
(affinning Division's decision requiring tower proponent to prepare an Environmental 
Assessment and dismissing a petition for reconsideration as interlocutory), cited in 
Reconsideration Order at 'If 9 nn.38-39. In any case, the Division's position is already 

- "crystalized" ill light of Global Tower, see 11'/bune Co. v. FCC, 133 F.3d 61, 67 (D.C. Cir. 
1998), and public safety's interest in having this matter "resolved promptly'' after more than four 
years "is so great" that further exhaustion before tbe Division ls inappropriate, see Mathews v. 
Eldridge, 424 U.S. 319, 330 (1976); WS1'E-TV, Inc, v. FCC, 566 F.2d 333, 336-37 (D.C. Cir. 
1977) ("WSTE-Tv"'). Nevertheless, in the event the Commission concludes that any arguments 
are "new," Eger respectfully requests that the Commission treat this filing as a petition for 
further reconsideration and, pursuant to lts general authority to review sueh petitions, consider 
the issues presented herein. See 47 U.S.C. § 405; 47 C.F.R. § 1.106; Extension of Initial Non
Delinquency Period for C and F Block installment Payments, 14 FCC Red 6080, 6081 n.1 
(1999); Side by Side, Inc., 27 FCC Red 11132, 11132 n.6 (EB 2012). 
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which rights or obligations have been determh1ed, or from which legal consequences will 

flow."22 lmp01i1mtly, those requirements should be applied in both a '"flexible' and 'pragmatic"' 

manner.2:i Both requirements are nmply met here. 

First, the Lei/er Ruling was the Division's definitive determination that Section 106 

review is required; the conclusion on that point was not tentative. While the Reconsideration 

Order concludes that the requiren1ent to perfonn a Section 106 review is not the 

"'conmunmation' of the Section l 06 review process" and does not "determine[] whether ... tl1e 

proposed tower would have an adverse effect,"24 that is not what Bennet asks. Rather, the 

germane question is whether the decision to require Eger to perfonn a Section l 06 review is 

itself a "fl11al" and 11ot a "tentative" decision,25 and the answer is clearly "yes." 

For example, in Pennaco Energy, Inc, v. United States DOJ,26 the Tenth Circuit held that 

a decision by the Department ofinterior Board of Land Appeals ("IBLA") finding that National 

Environmental Policy Act ("NEPA") requirements were not satisfied prior to auctioning oil and 

gas leases, and that further environmental review ·was required, is a "final" action m1der the first 

prong of Bennett. The court explained: 

Although the IBLA did not make a final determination as to what 
NEPA required, the IBLA's decision was a definitive statement of 
Its position that the environmental analyses already prepared by the 

22 Bennett, 520 U.S. at 177-78 (internal citations and quotations omitted). 
23 Qureshi v. Holder, 663 F.3d 778, 781 (5th Cir. 2011) ("In evaluating whether a challenged 
agency actilln meets these two [Bennett] conditions, this court is guided by the Supreme Court's 
interpretation of the APA's finality requlrement as 'flexible' and 'pragmatic.'") (citing Abbott 
Labs. v. Gardner, 387 U.S. 136, 149-50 (1967)). 
24 Reconsideration Order at 1 10. 
25 Bennet, 520 U.S. at 177-78, 
26 Pennaco Energy, Inc. v. United States DOI, 377 F.3d 1147 (10th Cir. 2004) ("Pennaco"). 
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BLM were not adequate. ThP IBLA's conclusion on thnt point was 
neither tentative nor interlocutory in nature.27 

TWs case presents the same scenario. Although the Division did not make a Jina! determination 

as to whether the proposed replacement would have an adverse effect, 1he Division's decision 

"was a definitive statement of its position that the environtnentnl nnalyses already prepared" hy 

Eger, in reliance on the 1992 NY SHPO "No Impact" finding and the replacement tower 

exclusion in the 2004 NPA, "were not adequate."28 The Division's "conclusion on that point 

was neither tentative nor interlocutory in nature,"29 and therefore is a final action under Bennett. 

Second, the Lett/Jr Ruling resulted in an action "by which ... obligations have been 

determined" and "from which legal consequences will flow'' under the second prong of Bennett, 

The Reconsideration Order's conclusion that the requireme11t to perform a Section l 06 review is 

not an adverse effect determination is irrelevant,30 because it says nothing about the obligations 

and legal consequences that do flow from the Letter Ruling. Namely, it "direct[ed] Eger to 

complete the Section 106 process pursuant to the procedures specified in the [2004 NP A].'J1 

Absent the Letter Ruling, Eger had no obligation to complete Section 106 review, because Eger's 

proposed replacement tower meets all of the criteria to be excluded from Section 106 review 

pursuant to Section III.B of the 2004 NPA.32 

27 Id. at 1555. 
28 Id.; see also Petition at 3.5 & Ex. A ("FCC/NEPA Screening Report") at 2-4. 
29 Pennaco, 377 F.3d at 1555. 
30 See Reconsideration Order at\ 10. 
31 Letter Ruling at l. 
32 See Petition at 3-5, 9; see also 2004 NP A, § Irr ("Undertakings that fall within the provisions 
listed in [the Section III.B exclusion for replacement towers] are excluded from Section 106 . ") review ..... 

8 
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Moreover, "legal consequences" flowed fl"om the Letter Ruling: pending the time

consuming and unce1tain outcome of a Section I 06 review process, Eger' s ability to construct 

the tower, and the public safety co-applicants' ability to implement their needed system 

upgrades, arc de fayed. 33 fn fact, the Commission itself has spelled out those legal consequences: 

"[F]ailure to complete the Section I 06 review process prior to constmction may violate ... the 

NHPA and the Commisslo,!'s 111les."34 The Reconsideration Order Uierefore wrongly concluded 

that the petition for reconsitlemtioJ\ was an interlocutory appeal.35 

In any case, even assuming arguendo the Letter Ruling is an interlocutory decision, the 

Commission has the discretion to review such a ruling in cases where critical public interest 

considerations are presentetl.30 This is just such a case, and the p11blic interest equities here 

compel full ant! immediate review on the merits. 11,e record shows support from all segments of 

33 See Pennaco, 377 F.3d at 1155 ("Definite legal consequences flowed from the IBLA's 
decision, namely that Pennaco's development of the leased tracts is delayed until the BLM has 
prepared additional unspecified NEPA tlocumentation."). 
34 

Nationwide Programmatic Agreement, Report and Order, 20 FCC Red 1073, 11331164 
{2004) ("2004 NPA R&O"). 
35 

While the Reconsideration Order also cites the Commission's 2014 decision in Jet Fuel 
Broadcasting for the proposition that an ,iction that does not dismiss an application or terminate 
an applicant's right to participate Is interlocutory, see Reconsideration Order at 19 (citing Jet 
Fuel Broadcasting Application for a New AM Broadcast Station, 29 FCC Red 2471, 2471-72, 2 
(2014) ("Jet A1e! Broadcasting")), that case is inapposite. Jet Fuel Broadcasting involved two 
competit1g applicants for an FCC radio license. See Jet Fuel Broadcasting, 29 FCC Red at 2471 
ir 1. Here, Eger ls a tower owner, not a (:ompeting applicant for a mutually exclusive license. 
36 

See, e.g., Carmel Broadcasting, 6 FCC Red at 32871! 3 (finding that review of'an interlocutory 
ruling is appropriate where "far-reaching and vital concerns to the public interest" are presented); 
AT&T, 41 F.C.C.2d at 446 '\f 109 n.23 (noting that while challenges to an interlocutory ruling 
normally will not be entertained, "the Commission may decide, purely as a matter of discretion, 
to depait from this rule"). 
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the local public safety community- 911, police, fire, medical, as well as state and local 

legislators - all stressing the critical and imminent need for the replacement towcr.31 

1n their submissions, public safety advocates explained that the topography in Columbia 

Comity (rolling hills and deep valleys) makes radio communications difficult, and Ille existing 

location is an "ideal" site that provides "excellent coverage" and "critical communication 

capability to many of our fire, EMS and police agencies.''38 As one representative explained, it 

is "without question one of our best sites,"39 Nevertheless, these public safety representatives 

sta.ted that the existing structure, used by County emergency services for decades, requires 

immediate replacement. •0 Structural analysis revealed that the existing structure cannot accept 

My additional loading,41 "The innbility to expand our capability at this tower site jeopardizes the 

entire [Columbia County emergency communications] upgrade project- which jeopardizes 

publlc safety.'"'2 The Cotmty's public safety agonoies are therefore working with Eger to replace 

the existing tQwer with simply a stronger tower of the same h!'ight at the same site that is capable 

31 See, e.g., Letter from Robert C. Lopez, Columbia County 91 J, to Daniel Abeyta, Assistllllt 
Chief, Spectrum and Competition Polley Division (Nov. 30, 2011) ("Columbia County 91 l 
Letter"); Letter from P.J. Keeler, EMS Coordinator, County of Columbia·-· Emergency Medical 
Services, to Daniel Abeyta, Asslstant Chief, Spectrum and Competition Policy Division (Dec. 2, 
2011) ("Columbia County EMS Letter"); Letter from Paul Jahns, Chief, Livingston Fire District, 
to Dani"! Abeyta, Assistant Chief, Spectrtun and Competition Policy Division (Dec. 27, 201 !); 
Letter from Benjamln A. ·wheeler, Chief, Lebanon Valley Protective Association, to Daniel 
Abeyta, Assistant Chief, Spectrum wid Competition Policy Division (Dec. 26, 2011) ("Lebanon 
Valley Protective Ass'n Letter"); Rep, Gibson Letter; Sen. Marchione Letter; Columbia County 
Attorney Letter, 
38 See Columbia Cotmty 911 Letter; Columbia County EMS Letter, 
39 Columbia County 911 Letter. 
40 See Rep. Gibson Letter; Columbia Cou11ty 911 Letter; Columbia County EMS Letter; Lebanon 
Valley Protective Ass'n Letter. 
41 Columbia County 911 Letter; Columbia County EMS Letter, 
42 Columbia County 911 Letter. 

10 
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of supporting additional load.'3 "Without this replacement tower Columbia County is unable to 

move forward with our eountywide public safety mdio infrastructure upgrade project that began 

back in 2005. "44 

Tragically, "the number of 'near misses' attributable to the condition of the existing radio 

system grows every year."45 For example, accorclingto Columbia County's state senator, a 

number of volunteer firefighters only narrowly escaped an exploding building because of 

shortcomings in the radio system.'6 For all these reasons, the public safety co-applicants have 

called the need for the replacement tower "imminent" and "critical" and urged the Commission 

to act now to make the county safe, stressing time is of the essence: "This replacement tower is 

au absolute essential pm't of the Columbia County public safety radio network and it is 

imperative the project move forwnrd. without delay."47 

Accordingly, the Commission should reach the merits and, as discussed below, find that 

the proposed tower is excluded from Section 106 review under Section IIT.B of the 2004 NPA. 

At the very least, the Commission should find that the Division erred in foiling to account for 

public safety cono0n1S and should afford the public safety co-applicants, as parties to the 

proceeding, an opportunity to be heard. 

43 See Rep. Gibson Letter. 
44 Columbia County EMS Letter. 
45 Sen. Marchione Letter. 
46 Id. 
47 Columbia County EMS Letter; Columbia Connty Attorney Letter; Rep. Oibson Letter; cf. 
Lamb's Knoll, Mmyland, 19 FCC Red 12283, 12292-93 4{ 27 (WTB/SCPD 2004) (recognizing 
public safety considerations are important). 

l1 
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,; 
! 
' 

n. The Commission Should Find that the 2004 NPA Excludes the Proposed 
Tower from Section 106 Review, und nt a Minimum Must Give Public S~f'ety 
au Opportunity to Be Heard. 

On the merits, the Commission should find that the proposed tower fits squarely within 

the replacement tower exclusion in the 2004 NP A. As a consequence, under the express terms of 

the 2004 NPA, the proposed replacement tower ls "excluded from Section l 06 review by the 

SHPO/THPO, the Commission, and the Council," and, accordingly, "shall not be submitted to 

the SHPOnHPO for reviow."48 

In its Petition, Eger explained that it retainedTectonic Engineering & Land Surveying, 

P.C. ("Tectonic") to review the proposed replacement tower for compliance with applicable 

environmental requiremenlH, lnch1ding the 2004 NPA.49 Tectonic detenninecl that the proposed 

replacement tower was excluded from Section 106 review because it meetH the criteria for 

exclusion in Section HI.B of1he 2004 NPA. 50 Specifically, the replacement tower is thesrune 

height as the existing tower it will replace; it is at the same site and does not expand its 

boundaries or require filly excavation outside any existing access or utility easements related to 

the site; and the tower it will replace was constructed prior to March 16, 2001.51 Jn addition to 

meeting all orthe exclusion criteria, Eger also explained that the existing 190-foot strncture to be 

48 2004 NPA, § Ill. 
49 Saa Petition at 3-5, 7-9; FCC/NEPA Screening Report at 2-4. 

so 2004 NP A, § IILB ( excluding from Section 106 review the construction of a replacement 
tower that does not substantially increase the size of the existing tower; does not expand ti1e 
boundaries of the leasod or owned property surrounding the tower by more than 30 feet in any 
direction; does not involve excavation outside these expanded boundal'ies or outside m1y existing 
access or utility easement related to the site; and docs not replace a tower built after March 16, 
2001 that did not undergo Section 106 review). 
51 FCC/1',"'EPA Screening Report at 2-4. 

12 
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replaced 1mderwent a Section 106 review process, which was completed with a detenninalion of 

"No Impact" rendered by the NY SHPO on September 28, 1992,52 

Importantly, the Division does not dispute that the proposed tower meets the replacement 

tower exclusion criteria. SJ Instead, crediting concerns tlmt the replac~·ment tower "may present a 

significantly greater visual intmsion" than the existing stmct11re, it ordered Eger to perform a fall 

Section I 06 review citing Section XI of 2004 NP A.54 Section XI, however, does not direct an 

outcome; rather, it states that if a member of the public notifies the Commission of conct)rns 

regarding application of the 2004 NPA to excluded undertakings, the Commission "will consider 

public comments" and "where appropriate, take appropriate actions."55 

The Commission should revisit the Division's finding that Section 106 review here is 

"npproprinte." As noted, the Division does not dispute the applicability of the replacement tower 

exclnsion. Th\l C'..ommission adopted that exclusion because "it is highly unlikely that a 

replacement tower within the exclusion could hav<; any impact other than on archeological 

properties,"56 and categorically excluding such facilities .from Section 106 review would 

"faoilitate[e] tht> timely deployment ofservice."'7 The Division makes no finding that 

archaeological resources are in My way impacted here, focusing solely on the potential change 

52 Petition at 4.5; 1992 SHPO Approval. 

SJ See Letter Ruling at 3. 

54 ld. 
55 2004 NP A, § XI. 
56 2004 NPA R&O, 20 FCC Red at 1090 i/ 45. 
51 id at l 087 ,r 35. TI1e Commission also rejected a prnposed provision to the 2004 NPA that 
would allow SHPOs to "opt-out" of exclusions fh1m Section I 06 Review. See Id. at 1100 172, 
As Ege.r explained in its Petition, the Division's application of Section Xl to require Section 106 
review effectively amends the 2004 NP A to include an "opt-out" provision, contrary to the 
provisions of Section XU of the 2004 NPA. &e Petition at 9-11 (noting that any amendment to 
tho 2004 NPA "shall be subject to appropriate public notice and comment"). 

13 
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in visibility from Olana ofihe replacement tower as compared lo the existing twin guyed tower 

structure that has been in Olana's viewshed for decades.58 

While Olana is an important resource, the facts here do not supp01t a finding that special 

environmental review outside the bounds of the 2004 NPA is needed, particularly when weighed 

against the critical public safoty communication needs at stake.59 First, the proposed 

replacement lower meets the replacement tower exclusion criteria, and therefore by definition is 

"highly unlikely" to impact anything other than archaeological resources. 60 Second, the 

proposed tower is located two miles away from Olana, which is well beyond the 0.5 mile area of 

potential effects n01mally considered for visual impacts under the 2004 NP A for a non-excluded 

tower. 61 Third, the Town of Livingston conducted an exhaustive assessment of visual effects, 

taking into account visual impact studies, and concluded that "[tJhe new tower will have a 

similar minimal visual impact" as the stmeture it will replace.62 Fourth, the New York State 

58 See Letter Ruling at 3. 

·sg See supra note 19 and accompanying text. 
60 2004 NPA R&O at 'fl 45. 
61 2004 NPA, § Vl.C.4.n; see Sen. Marchione Letter (noting that the replacement tower is 
"located outside the traditional vlewshed" from Olana). 
62 Scenic Hudson at 7-8 (quoting Town of Livingston June 12, 2013 Planning Board Resolution). 
Specifically, the Resolution found: 

"The current application seeks the replacement of the two exfoting 
towers with one tower and so represents lowering the number of 
towers .... According to both vis\lnl impact studies received, the 
existing towers are visible today from Olana. The Planning Board 
finds this visual impact from Olana to be minimal. The new tower 
will have a similar minimal visual impact. The proposed tower 
location is of the same height as the existing towers mtd in the 
same location as the existing towers. It has been suggested by 
those speaking on behalf of the Olana Historic Site that because 
the proposed tower is about 13 feet [w)ide at the tree line (which is 
about 40 feet high), while the existing towers are each about 2 feet 

14 
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Supreme Court upheld that finding, concluding that the Town took a "hard look" at the impact of 

the tower on the Olana viewshed. 63 Fifth, the NY SHPO found the exfa•ting structure has "No 

impact" on historic resources.64 

Given the foregoing, the "appropriate" action 1mder Section XI of the 2004 NP A is to 

conclude that the proposed tower meets the replacement tower exclusion criteria and Section J 06 

review is not required. 65 As Senator Marchione explained: "I understand that there is some 

concern about the proximity of the existing tower to tho Olana State Historic Site. Olana is a 

treasure, and tho view of the Hudson ei,joycd by Jts visitors is breathtaldng. Jfthis replacement 

tower, located outside of the traditional vfewshed, were to have altl' adverse impact on it, I 

wouldn't be lending my support t<> this project."66 

Moreover, the Division twice failed to "Mnsider public comments" submitted by the 

public agencies about the immediate and critical need for the tower, and for this reason alone the 

63 Id. at 7. 

wide, therefore, the visual impact of the proposed tower would be 
greater than the visual impact of the existing tower. However, the 
difference of less than 11 feet in v.1dth is not discemlble at the 
distance of about 2 miles away from the site to Olana .... The 
Planning Board [also J takes notice that the proposed tower would 
be one of many twentieth and twenty-first century additions to the 
Olana viewshed made since Frederic Church's lifetime, and 
because there are already two towers at the location, does not 
represent an increase in the number of such additions. There are, 
in the s=e viewshed, three [other} radio towers. These towers are 
taller than the exlsti11g/proposed towers here under review. They 
are much closer to Olana, about ½ mile away. They carry ligJ1ts 
which blink at night. The three towers are visible to a much 
greater degree than the proposed tower." 

64 See 1992 SHPO Approval. 
65 See Petition at 10-11. 
66 Sen. Marchione Letter (emphasis added). 

15 
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Commission must revisit tiie Division's invocation of Section XI. In its Petition, Eger explained 

that the Leiter Ruling did not take into consideration the critical and imminent need for the 

replacement tower to supp01t upgrades to public safety communications systems that serve 1he 

area, as confilmed by the numerous letters to the Commission discussed above, 67 As the 

Columbia County Attorney's Office so eloquently explained: 

We note that ... several of Columbia County's public safoty 
agencies and depaitments had wiitten to the Commission 
expressing their imminent need for the replacement tower. The 
Connnission did not respond and, in its [Letter Ruling], the 
Commissio11 did not consider Colµmbia C0Ui1ty's public safety 
need for the replacement tower. We understand that the 
Commission was also made aware that Columbia County's public 
safety agencies and depai1ments becaine co-applicants to Eger 
Conummications' application for the replacement tower ... but the 
Commission still failed to afford Columbia County an opportunity 
to be heard or othetwise take into consideration Columbia 
County's interests in this matter. 

Columbia County's public safety interest in the development of the 
replacement tower is distinct from that of the towe1· owner .... 
Unless and until the Commission grants the Petition and takes 
Columbia County's public safety interests into consideration 
beji>re deciding the informal complaint, the public interest will not 
be served. 

We respectfully reqm,st that the Commission .. , afford Columbia 
County an oj:)portunity to be heard as soon as possible.63 

The Reconsideration Order perpetuates the Letter Ruling's error by relying on a 

perceived procedural hurdle -the erroneous conclusion that the l,etter Ruling is interlocutory 

and cannot be appealed - to silence the important voices of the public safety community. This is 

clear projudicial procedural error, As 1he D.C. Circuit has recognized, it is incumbent upon the 

67 See Petition at 5,,7, 11 & Ex. C. 
68 Columbia County Attorney Letter. 

16 
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Commission tb "consider[} whether1l1c public interest would be served by reviewing the 

[Petition] on its merits" before upholding its dismissal on purely procedural grounds. 69 

IV, CONCLUSION 

Reading the Division's Letter Ruling and Reconsideration Order, one would have no 

idea that important public safety agencies alerted !he Division to the threat to public safety posed 

by the Division's 1naction, or even that the Division took these concerns into consideration. The 

Commission should tight this wrong by vacating the Reconsideration Order and reaching the 

merits to confirm that the propose,! tower is a replacement tower that is excluded from Section 

106 review under Section II1.B of the 20041\TA At a minimum, th0 Corrunission's publfc 

interest standard mandates that the Commission vacate the Reconsideration Order and remand to 

the Division with instmctions to rescind its 2013 Letter Ru/i;,g a.nd restore the status quo anle, 

and thereafter afford public safety a full opportunity to be heard before making a final ruling. 

69 WSTE-TV, 566 F.2d at 337. 
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INTRODUCTION AND SUMMARY 

This fl.rm represents Scenic Hudson, Inc. ("Scenic Hudson") 

and The Olana Partnershi.p ("TOP") in this matter. Eger 

Corrmrnnicatl.ons ("Eger") is the current owner and operator of two 

190 foot tall guyed communications towers located on Blue Hi.11 in 

the Town of Livingston, Columbia County, New York and seeks to 

construct a new tower at that location, while removing the 

existing towers. Scenic Hudson and TOP are confident that there 

are reasonable alternatives to Eger Communication's current 

proposal to place a 190 foot tall tower within the historic 

vic-,wshed of the Olana State Historic Site ("Olana"), whlch 

alternatives would reduce the tower's adverse visual effects. 

On August 5, 2013, FCC ordered Eger Communications to 

complete review of the proposed tower under Section 106 of the 

National Historic Preservation Act ("NHPA"). Instead of 

proceeding with that review, Eger Communications has repeatedly 

delayed the process by initially opposing Scenic Hudson's and 

TOP's position that the Section 106 process applies, then filing 

the underlying Petition for Reconsideration after the FCC found 

that the Section 106 process did apply, and filing the now

pending Application for Review. 

Scenic Hudson and TOP oppose Eger's Application for Review 

{dated August 26, 2015) that seeks to vacate the FCC's recent 

Reconsideration Order (released July 27, 2015) dismissing Eger's 
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Petition for Reconsideration (dated August 30, 2013) and Eger's 

Application for Leave to Amend its Petition for Reconsideration 

(dated October 24, 2014) (collectively referred to hcereinafter as 

"Petition for Reconsideration"). Eger's Petition for 

Reconsideration sought the reconsideration of the August 5, 2013 

decision of the FCC's Competition and Infrastructure Policy 

Division of the Wireless Telecommunications Bureau ("Division 

Lettern) that Eger must complete the review process set forth in 

Section 106 of the NHPA, pursuant to the procedures specified in 

the Nationwide Programmatic Agreement for Review of Effects on 

Historical Properties for Certain Undertakings Approved by the 

Commission ("Nationwide Programmatic Agreement"). 

Eger's Petition for Reconsider~tion was dismissed because 

the Division Letter was an interlocutory action by the FCC that 

ls not subject to a petition for reconsideration under the FCC's 

rules. The dismissal of the Petition for Reconsideration should 

be affirmed, and the Application for Review should be denied. 

2 
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POINT I 

THE APPLICATION FOR REVIEW SHOULD BE DENIED 

In considering an application for review, the FCC "assesses 

whether (1) the action conflicts with statute, regulation, case 

precedent, or established policy; (2) the action involves a 

previously unresolved question o.f l.aw or policy; (3) the 

application of existing precedent should be overturned; (4) an 

erroneous finding as to an important or material question of fact 

has occurred; or (5) there has been prejudicial procedural 

error". 1 FCC's regulations are cl.ear that "pe]titions for 

reconsideration of interlocutory actions will not be entertainedu 

and may be dismissed by the relevant bureau or office.' 

Here, the decision under review, dismissal of Eger's 

Petition for Reconsideration, should be affirmed because there is 

no basis in the criteria listed above for finding that the 

dismissal should be overturned. The Division Letter requiring 

Eger to proceed with Section 106 review of its proposal tower 

project was an inter]ocutory action, and not a "final action'', 

for purposes of the FCC's regulations pertaining to the 

reconsideration of certain FCC decisions, in that it did not 

1 In the Matter of Wireless Properties, LLC, Application for 
Review, Chattanooga, Tennessee, Order, FCC 15-91 (2015), p. 6. 

'47 CF'R § l.102(b) (2); see 47 CF'R § l.l06(a) (1), (p). 

3 
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disn1iss or deny an application, or terminate Eger 1 s right to 

participate in the consideration of this matter.' 

"For an agency action to be 'final', first, the action must 

mark the 'consummation' of the agency's decision making process, 

and not be merely of a tentative or interlocutory nature; and 

second, the action nrust be one by which rights or obligations 

have been determined, or from which legal consequences will 

flow". ·1 While the Division Letter may have had practical 

implications for Eger Communications, it did not determine 

"whether or not the proposed tower would have an adverse effect" 

on Olana; the review process to make that determination has not 

yet begun. 5 Thc-,refore, it was not a final action by FCC because 

it was not "consummation" of the agency's decision resulting in 

3 In the Matter of Eger Communications, Petition for 
Reconsideration, Livingston, New York, Order on Reconsideration, 
DA 15-862 (2015), p. 5. 

'In the Matter of Genesis Communications I, Inc., 
Application for a Major Change to Broadcast Station, Micanopy, 
Florida, ovinion and Order, FCC 14-40 (2014), p. 1. 

'' In the Matter of Eger Communications, Petition for 
Reconsideration, Livingston, New York, Order on Reconsideration, 
DA 15-862 (2015), pp. 5-6; contrast Bennett v. Soear, 520 U.S. 
154, 159 (1997) (finding that an agency decision, made aft.er the 
"formal consultation'' process, was a final agency action for 
purposes of judicial review); gg also In the Matter of Global 
Tower, LLC, Application for Antenna Structure Registration, 
Snydersvil.le, Pennsylvania, Ord<-'r on Reconsid,?rat:ion, DA 14-1004 
(2014), p. 3 (dismissing a petitior1 for reconsideration of an 
interlocutory order requiring an environment.al assessment where 
the order did not udetermine[] whether or not [applicant's] 
proposal. will have a significant impact on the quality of the 
human environment"). 

4 
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"an authorization, such as a construction permitn, or a dismissal 

or denial of a permit application.' Notably, Eger was not 

foreclosed from having the FCC's Division Letter reviewed, but 

the process for doing so was not a petition for reconsideration.' 

Accordingly, the dismissal of the Petition for 

Reconsideratio11 of the Division Letter as an interlocutory action 

was in accord with FCC statute, regulations, case precedent, and 

policy.' Additionally, the dismissal did not involve: a 

"previously unresolved question of law or policy"; an action 

where "the application of existing precedent should be 

overturned 0
; "an erroneous finding as to an important or material 

question of fact has occurred"; or "prejudicial procedural 

error 0
•

9 Therefore, the dismissal of the Petition for 

6 In the Matter of Genesis Communications I, Inc., 
Application for a Major Change to Broadcast Station, Micanopy, 
Florida, Opinion and Order, FCC 14-40 (2014), p. 1. 

1 See 47 CFR § 1.106 (ml ("The filing of a petition for 
reconsideration is not a condition precedent to judicial review 
of any action taken by the Commission or by the designated 
authority . . "); 47 CFR § 1.115 (a). 

'See 47 U.S.C. § 405; 47 CFR § 1.102(b) (2); ;;;ee also In the 
Matter of Global Tower, LLC, Application for Antenna Structure 
Registration, Snydersville, Pennsylvania, Order on 
Reconsideration, DA 14-1004 (2014), p. 3. E:ger Communications 
admits that the FCC' s policy of dismissing petit.ions for 
reconsideration of interlocutory orders regarding further 
environmental review is "'crystalized' in light of Glol,al Tower". 
Application for Review, p. 6, fn 21. 

'In the Matter of Wireless Properties, LLC, Application for 
Review, Chattanooga, Tennessee, Order, FCC 15-91 (2015), p. 6. 

5 
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Reconsideration was correct and the Application for Review should 

be denied. 

Moreover, Eger's Petition for Reconsideration merely 

reiterated the same arguments that it did in its original 

opposition to Scenic Hudson's and TOP's Informal Complaint (dated 

April 5, 2011) . 10 Eger Communications argued in 2011 that the 

tower was excluded from Section 106 review because it a 

''replacement'• tower. Eger Communication's Petition for 

Reconsideration made the exact same argument - "that the 

replacement tower is excluded from Section 106 review pursuant to 

the plain language of NPA Section III {B) "."' "After reviewing 

all of the pleadings", the FCC explicitly decided to reject the 

parties' arguments relating to whether or not the tower qualified 

as a replacement tower." 

Additionally, the information about the use of the tower by 

"local public safety entities"" was not "ignored"'", but was 

known to FCC, and considered by it, prior to its original 

10 See Letters from Robert J. Gagen, Esq. and Jacqueline 
Phillips Murray, Esq. to Daniel Abeyta (FCC) dated August 29, 
2011 and October 24, 2011. 

11 Petition for Reconsideration, p. 8. 

'' Letter from Jeffrey S. Steinberg (FCC) to Jacqueline 
Phillips Murray, Esq. dated August 5, 2013, p. 3. 

;J Di.visi.on Letter, p. 1. 

Application for Review, p. 3. 

6 
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decision requiring Eger Communications to undertake the Section 

106 review process. Therefore, the Petition for Reconsideration 

was properly dismissed because Eger Communications failed to 

present any new facts or changed circumstances, and the arguments 

that it made had already been ~fully considered and rejected by 

the Commission"_,,, Eger Communication should not be permitted to 

use its pending Appli.cation for Review to re-open a decision that 

was fully briefed by the parties, and decided by FCC, more than 

two years ago. 

POINT II 

THE UNDERLYING STAFF DECISION WAS CORRECT 

The initial decision by FCC staff in 2013 was correct. At 

any time during the last two years, Eger Communications could 

have commenced the Section 106 review process, and considered and 

accepted any of the various alternatives that exist to the 

proposed project. It also could have availed itself of the FCC 

procedures for establishment of emergency communications, or for 

judicial review of the Division Letter, but it has elected not to 

pursue any of those options.'' Instead it continues to press for 

1
' 4 7 C FR § 1. 106 ( p) ( 3 ) ; §_g_g 4 7 C FR § 1. l 0 6 ( c) . 

16 Eger Commurd.catj ons sought and received local zoning 
approval from the Town of Livingston to construct the new tower 
on Blue Hill. That approval was issued in July 2013. Upon 
informatjon and belief, Eger Communications has not applied for a 
bujlding permit or commenced construction of the proposed tower. 

) 
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repetitive administrative review of the same decision. Eger 

Comm,rnication' s policy arguments for asking the FCC to exercise 

its "discretion to reviewn the merits of the Division Letter 

should be rejected. 7 

In the event that Eger Communication's request for the FCC 

to "reach the meritsn of the underlying staff decision is 

considered, Scenic Hudson and TOP respectfully request that the 

August 5, 2013 Division Letter be affirmed. 1'here is no reason 

now, four years after the initial Informal Complaint was filed by 

Scenic Hudson and TOP, to reverse the FCC's Division Letter. 

A. The Tower May Have an Adverse Impact on Olana 

Olana was designated as a National Historic Landmark in 

1965, and was added to the National Park Service's Watch List of 

Threatened and Endangered National Historic Landmarks in 2004 due 

to the potential for new construction projects in Olana's 

viewshed.'' The preservation of the Olana viewshed is listed as 

a Priority Project in the 2009 New York State Open Space 

Conservation Plan (p. 82) . 1
' Scenic Hudson and TOP share the 

position of the New York State Historic Preservation Office 

n Application for Review, p. 9. 

FJ See Letter from ,John Caffry, Esq. to Dan Abeyta (FCC) 
dated October 7, 2011, p. 7. 

•• The 2009 New York State Open Space Conservation Plan is 
available at http://www.dec.ny.gov/lands/47990.htrnl. 

fl 

USCA Case #19-1031      Document #1773634            Filed: 02/15/2019      Page 11 of 21

(Page 165 of Total)



("SHPOu) - the Office of Parks, Recreation and Historic 

Preservation ("OPRHPu) - that the new tower will have an adverse 

visual effect on Olana and its viewshed. 

Olana was the home of Frederic Church, the renowned painter 

of the Hudson River School in the Nineteenth Century.'" It is 

now owned by the Stale of New York and is operated by OPRHP as 

the Olana State Historic Site.'' It presently includes the 

Church House, outbuildings and about 336 acres of land." It is 

located in the Town of Greenport, less than two miles northwest 

of the proposed Tower site. 23 Olana receives over 130,000 

visitors per year."'' The majority of these visitors do not tour 

the House and instead spend their entire visit enjoying other 

parts of the property, and enjoying the views from the 

property." 

Olana's views were central to Church's vision for the 

property.•• Mr. Church personally oversaw the creation of the 

'.)(_) See, Informal Complaint, p. 3. 

2; See id. 

2? See id. 

n Se.sc icl. 

l1 See 

)',) $ee id. at pp. 3-4 

)f_. 
8s& jcl. at p. 4 

9 
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forested and panoramic views from his property.'' These were 

crafted as carefully as any of his paintings.'' During the 

construction of Ridge Road, a carriage path, the views from which 

were its primary feature, Church said that "he was creating 'more 

and better landscapes in this way than by tampering with canvas 

and paint in the studio.• "' 9 Olana is one of the few places in 

the world where one is able to review the work of an artist such 

as Church and then be able to gaze upon the actual landscape 

which was the object of the painting.•• 

The 360 degree views from the Olana property are an integral 

part of its significance.'' According to the SASS Report'' (p. 

98) : 

The panoramic views available from Olana and its grounds are 
similar in composition to many of Church's most renowned 
works - vegetated foreground of great variety and interest 
framing a middle ground containing open pastures and water 
elements such as ponds and winding creeks, and a deep 

,., See id. at p. 5. 

'' The Office of R.M. Toole, Historic Landscape Report -
Olana State Historic Site (1996), pp. 102-103, available at 
http://olana.org/learn_landscape.php. 

JO ,';i.~ Informal Complaint, p. 5. 

S<a_g Informal Complaint, pp. 6-7. 

32 New York Department of State Division of Coastal 
Resources and Waterfront Revitalization, Scenic Areas of 
Statewide Significance ( 1993) (hereinafter '"'SASS Report"), 
available at 
l1ttp://www.dos.ny.gov/communitieswaterfronts/SASS/SASS_Index.pdf. 

10 
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background encompassing majestic rivers and distant 
mountains. 

The SASS Report recognized the importance of the many carefully 

composed panoramas carefully placed by Church throughout the 

Olana grounds." 

Of particular concern in this matter is Church's artistic 

interest in the view of Blue Hill from Olana, which is evidenced 

by the fact that Blue Hill, where the existing towers are 

located, and the proposed new tower would be located, was the 

subject of several paintings by Church.'' A present-day viewer 

looking at Blue Hill, the object of these paintings, would also 

have a clear view of the new tower, if constructed as proposed.~ 

Under Section 106, the FCC must determine whether a project 

may have an "adverse effectn. Adverse effect is defined as: 

An adverse effect is found when an undertaking may alter, 
directly or indirectly, any of the characteristics of a 
historic property that qualify the property for inclusion in 
the National Register in a manner that would diminish the 
integrity of the property's location, design, setting, 
materials, workmanship, feeling, or association. 
Consideration shall be given to all qualifying 
characteristics of a historic property, including those that 
may have been identified subsequent to the original 
evaluation of the property's eligibility for the National 
Register. Adverse effects may include reasonably 
foreseeable effects caused by the undertaking that may occur 

" See Letter from John Caffry, Esq. to Dan Abeyta (rCC) 
dated October 7, 2011, p. 6. 

!', Se.e Informal Complaint, p. 7. 

11 
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later in time, be farther removed in distance or be 
cumulative. 36 CFR § 800.5(a) (1). 

36 CFR § 800.S(a) does not require that an adverse effect be 

"significantu in order to trigger Section 106 review. 36 

The SHPO has stated that the proposed tower "would be 

significantly more visible in the historic viewshedn from Olana 

than the existing guyed towers.'' The SHPO has explained that 

the "density of the proposed 190 foot free-standing tower is 

demonstrably more visible in the landscape than the existing 

guyed units which are viewed one behi.nd the other from Olana." 31 

In a more recent letter, OPRHP stated that the Tower "will have a 

significant adverse impact on the historic viewsheds associated 

with" Olana. 3
' 

A visual impact analysis procured by Scenic Hudson and TOP 

stated that the tower would be "front and center in Olana's 

signature south viewshed and will be directly visible from 

virtually all of the places on the property commonly visited by 

16 Opposition to Application for Leave to Amend Petition for 
Reconsideration, filed by Caffry & Flower on November 4, 2014, 
pp. 3-4. 

37 Letter from Andy Beers (SHPO) to Kevin McDonald and 
Lawrence Hermance (Town of Livingstor,) dated December 2, 2010. 

35 Id. 

n Letter from Ruth L. Pjerpont (SHPO) to Mr. Alvarez and 
Mr. flermance (Town of Livingston) dated April 18, 2013. 

J? 
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the publicu.,u The analysis explained that the new tower's 

structure, size, and proposed appurtenances and equipment make 

the new tower "significantly more visible" than the existing two 

guyed towers.'' The SHPO also found that the "existing thin 

guyed towers currently blend well into the view from Olana in 

most atmospheric conditionsu, but that the new proposed tower 

would have a "much more pronounced silhouette in the landscapeu 

because it would be a "solid mass in the landscape" and would be 

"further exaggerated" by the new telecommunications equipment 

mounted on the tower. '17 

In summary, due to it being "plainly and prominently visible 

from Olana", and there being a potential that it "may present a 

significantly greater visual intrusion than the existing guyed 

towers on the Olana historic property and landscapesu, the 

proposed tower may have an adverse effect on Olana. 43 Therefore, 

Section 106 review of the proposed tower is triggered. 

Eger Communications claims that Section 106 review is 

unnecessary because "the Town of Livingston conducted an 

•• Letter from Matthew W. Allen {Saratoga Associates) to 
Lawrence Hermance and Thomas Alvarez {Town of Livingston) dated 
April 22, 2013. 

~
2 Letter from Ruth L. Pierpont (SHPO) to Mr. Alvarez and 

Mr. Hermance (Town of Livingston) dated April 18, 2013. 

·
1

.J Division Le:tter, p. 3. 

13 
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exhaustive assessrnent of visual effects".·<~ Eger Communicant's 

reliance on the Town of Livingston's review is inappropriate 

because the Town of Livingston's Planning Board did not prepare a 

comprehensive environmental impact statement pursuant to State 

Environmental Quality Review Act ("SEQRA"). Further, the Town of 

Livingston's determination pursuant to SEQRA is not at a.11 

relevant to the FCC' s administration of the Nl!PA and the FCC' s 

determination regarding the project's adverse effects on Olana, 

which is a State and National historical site. 

Eger Communication's continued reliance on a 1992 letter 

from the SHPO'''' is unreasonable and inappropriate in light of the 

SHPO's updated 2010 and 2013 letters regarding the specific tower 

at issue herein. The SHPO's determination from 1992 does not 

address the current concerns raised by the new tower's mass and 

associated equipment. Furthermore, the SHPO's 1992 determination 

does not constitute Section 106 review for that tower, or for 

this new tower. 

Eger Communication's continued reliance on this old 

information, and refusal to conduct the Section 106 review, has 

caused delays for several years. '16 If Eger Communications had 

"'Application for Review, p. 14. 

" Application for Revi.ew, p. 13. 

46 As early as 2007, when the new tower was first proposed, 
the SHPO advised Sger that the tower was subject to Section 106 
review, and that tt1e effects on Olana must be addressed in that 

J_ 4 
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commenced the Section 106 review a few years ago, when requested 

by Scenic Hudson and TOP, the needs of the various public safety 

agencies could have been met by now. 

B. The Tower is Subject to Section 106 Review 

1. Nationwi.de Programmatic Agreement, Section XI 

Upon considering the concerns of "[a]ny member of the 

publicn with regard to the review of individual projects "covered 

or excluded under the terms" of the Nationwide Programmatic 

Agreement, the E'CC can "take appropriate acti.on". 41 After 

considering the concerns raised by Scenic Hudson, TOP, and the 

SHPO, appropriate action here included overruling Eger 

Communication's faulty determination that its tower was excluded 

from Section 106 review, and determining that the tower should 

undergo Section 106 review due to its potential adverse effects 

on Olana. Therefore, FCC staff properly found that "based on the 

unique facts of this matter, that Eger [Communications] must 

complete the Section 106 review for the proposed tower under the 

procedures specified in the Nationwide [Programmatic] 

Agreement". ·12 

process. See Letter from John A. Bonafide (SHPO) to Mr. Mark 
Eger (Eger) dated May 30, 2007. 

'
1 Nationwide Programmatic Agreement, Section XI. 

~
8 Divisj_on Letter, p. 3, citing Section XI of the 

Nationwide Programmatic Agreement. 

l'i 
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2. The Proposed TowEar is Not Exempt 

Addit.ional1y, despite Eger Communication's assertions, the 

proposed tower is not a "replacement" tower that is exempt from 

Section 106 review under the Nationwide Programmatic Agreement. ' 9 

F'urthermore, contrary to Eger Communication's assertion that the 

FCC "does not dispute that the proposed tower meets the 

replacement tower exclusion criteria",~o the Division Letter 

explicltly did "not resolve whether the proposed tower falls 

within the replacement tower exclusion".'' 

Neither the Nationwide Programmatic Agreement or the 

applicable FCC and Advisory Council on Historic Preservation 

("ACHP") regulations regarding Section 106 define a "replacement" 

tower. However, the Nationwide Programmatic Agreement 

"substantially limits the exclusions" from Section 106 review 

available under the Nationwide Programmatic Agreement, Section 

III.'' Therefore, if FCC were to decide the question of whether 

the exclusion applies to the proposed tower, the FCC should 

'
9 See Letter from John Caffry, Esq. to Dan Abeyta (FCC) 

dated October 7, 2011, p. 5. 

'" Application for Review, p. 13. 

·,, Division Letter, p. 3. 

Petition for Reconsideration, p. 10, quoting Matter o( 
Nationwide Programmatic Aa.reement Regarding the Section 106 
Natl.anal Historic Preservation Act Review Process (FCC Report and 
Order adopted September 9, 2004). 

l 6 
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determine that the limited exclusion does not apply to the new 

tower, especially because the tower would cause adverse effects 

on Olana (§.§.§ Point II.A, supra).°'' 

The new tower would be a relocated, separate tower and would 

not be a mere in-kind "replacement" of one of the two existing 

towers on the site. First, it will be a stand-alone lattice 

tower, that will be much more visible.'' The existing towers are 

slender guyed towers. Also, because it would hold the equipment 

from the two existing towers and additional new equipment, and 

will have capacity to add even more apparatus in the future, its 

visibility will be increased. 5 ' The proposed tower will support 

large antennas and other large equipment (20 feet or more in 

height), so that it is not exempt under the criteria§ I.C of the 

Collocation Nationwide Programmatic Agreement.''' Thus, the new 

tower structure is not a "replacement", as that term is used in 

the Nationwide Programmatic Agreement. 

•i} ;,ee. 36 C.F.R. § 800.14(c) (exclusions under agency 
programmatic agreements are allowed only when the "potential 
effects of the undertakings . . are foreseeable and likely to 
be minimal or not adverse"). 

'' See Letters from Matthew W. Allen (Saratoga Associates) 
to Lawrence Hermance and Thomas Alvarez (Town of Livingston) 
dated April 22, 2013 and June 28, 2013. 

17 
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FEDF:RAL COMMUN I CATIONS COMMISSION 
WASHINGTON, iJ. C. 

In the Matter cf 

EGER COMMUNICATIONS 
PROPOSE'.D TOltJER PRO,JECT 
COLUMBIA COUNTY, NEW YORK. 

CERTIFICATE OF SERVICE 

I, Cl.audia K. Braymer, of Caffry & Flower, hereby certify 

that on this 9th day of September 2015, a copy of the foregoing 

Oppositior1 to t:he Application for Review was served via first-

class United States mail, postage prepaid on the following: 

Willi.am J. Sill 
Craig E. Gilmore 
Wilkinson Barker Knauer, LLP 
2300 N. Street, NW, Suite 700 
Washington DC 20037 

Jacqueline Murray, Esq. 
The Murray Law Firm 
10 Maxwel.1 Drivo, Suite 100 
Clifton Park, New York 12065 

Jot1n A. Bonafide, Director 
Technical Preservation 
Services Bu.r·eau 
Division for Hj_stori.c 
Pres~':rvation 
Peebles Isla11d State Park 
PO Box 189 
Waterford, NY 12188 

Andrew B. Howard 
Deputy County Attorney 
Offi.co of the Columbia County 
Attorney 
401 State Street, Suite 28 
Hudson, NY 12534 

P.J. Keeler, EMS Coordinator 
County of Columbia - EMS 
85 Industrial Tract 
Hudson, NY 12534 

Bonjamin A. Wheoler, Chief 
Lebanon Valley Protective 
AssociLltJon 
eo Box 162 
New Lebanor,, NY 12125 

Mark Browne 
Vice President, Operations 
NDP EMS 
PO Box 67? 
Rhinebeck NY L;572 
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Wt LKINSON) BARKER) KN AVER) LLl' 

September 12, 2018 

Tne Honorable Ajit Pai 
Chairman 
Federal Communications Con:u:nission 
445 12th Street SW 
Washington, DC 20554 

STAMP AND RETURN 

18 00 M $TREE'f, NW 

sw1n aooN 
WAStHl1GTON. DC 2()038 

Ti:L 2-02,7$3.4141 

FAX 202.?fP.),6!151 

WWW.WBKf,.AW.CQl.i 

Received-FCC 

st? 121.ma 

Bureau I office 

Re: DA 15-862; Eger Communications, Proposed ReplacemenJ Tower, 
170 Eger Road, Livingston, Columbia County, NY 

Dear Chairman Pai: 

Eger Communications ("Eger"), by its counsel, submits this letter to urge the 
Commission to act on Eger's application for review submitted three years ago, and to highlight 
pertinent elements of the record omitted from a recent letter submitted by Scenic Hudson and 
The Qiana Partnersbi.p, 1 · 

The tower at issue is a proposed replacement tower intended to support critical public 
safety communications upgrades. As a replacement tower, the proposed structure is expressly 
excluded from Section 106 review !lilder Section III.B of the 2004 Nationwide Programmatic 
Agreement ("NP A"). Nonetheless, Scenic Hudson/Olana filed an infonnal complaint in 2011 
alleging that the replacement structure would impact the Olan.a House State Historic Site 
("Olana") several miles away. The Competition and Infrastructure Policy Division did oot act on 
that complaint until 2013, whoo it instructed Eger to complete Section 106 review.2 Eger sou~t 
reconsideration of that decision, which the Division dismissed in 2015 on procedural grounds. 
The instant application for review followed. 

There are two critical issues that the recent Scenic Hudson/Olana letter does not address. 
First, the immediate, critical public scifety need for this replacement tower merits swift action. 
1'he existing structure has been used for decades to provide the backbone of public safety 
infra.<Jtructure in western Columbia County, but cannot handle the additional load required to 
support needed upgrades. As a result, the record shows support for the replacement tower from 
police, fire, medical wd 911 representatives; state and local legfalators; and national public 

1 See Eger Communications, Application for Review re; DA 15-862 (file,i Aug, 26, 2015) ("Application 
for Review"); see also Letter from Jeffrey Anzevino, Scenic Hudson, and Sean Sawyer, The Olana 
Partnership, to Ajit Pai, Chairman, FCC, re: DA 15-862 (July 30, 2018). 
2 Letter from Jeffrey S, Steinberg, Deputy Chief, Spectrum and Competition Policy Division, to Jaqueline 
P. Murray, Counsel for Eger Communications (Aug. 5, 2013). 

3 Eger Communications, Order on Reconsideration, DA 1 S-862 (WTB/CIPD rel. July 27, 2015), 

USCA Case #19-1031      Document #1773634            Filed: 02/15/2019      Page 2 of 5

(Page 177 of Total)



\VJLKINSON) BARKER) KNAUER) lll' 

September 12, 2018 
Page2 

safety advocates.4 Most recently, Rep. Faso wrote to highlight the continued local support for 
the project and the county's request that the matter be expedited.5 As the Commission recently 
recognized, it is important to act promptly to resolve environmental disputes to facilitate wireless 
broadband deployment. 6 Given the demonstrated public safety deployment needs at issue here, 
the imperative to act is even more compelling. 

Second, while Scenic Hudson/Olana repeat their concerns about impacts to Qiana, they 
gloss over many of the pertinent facts on the merits. In parti.culax, while the Division justified 
Section l 06 review by citing Section XI of the NP A, that Section merely states that the 
Commission will "where appropriate, take appropriate actions" if coucems are raised about an 
excluded action. The application for review shows that Section l 06 review is not appropriate, 
because; (1) the proposed tower fits within the replacement tower exclusion; (2) Olana is located 
outside the area of potential effects; (3) the town concluded that the replacement tower will have 
a "minimal visual impact" and the State Supreme Court upheld that finding; and (4) the State 
Historic Preservation. Office previously determined that the existing twin guyed tower structure 
to be replaced (which is the same height and at the same site as the proposed single self• 
supporting lattice tower) has "No Impact" on historic resources.7 

For these reasons, Eger urges the Conunissi\}n to promptly act on its application for 
review and find that the proposed replacement tower is excluded from Section 106 review. 

R~pectflllly submitted, 

WILKINSON BARKER KNAUER, LLP 

C::Z:?.~-0we ----
Craig E. Gilmore 

Counsel far Eger Communications 

cc: Attached Service List 

4 See Application for Review at 9-11; Eger Commur,icatlons, Reply to Comments l!lld Opposition to 
Application for Review re: DA l 5-862, at 1-2 (filed Sept. 23, 2015) ("Reply''). 

> See Letter from John J. Faso, Member of Congress, to Ajit Pai, Chairman, FCC, re: DA 15-862 (July 17, 
2018). 
6 See Removing Barriers ta Infrastructure Investment, FCC 18-30, at 11146, 153 (2018) (noting tha1 
where an informal complaint is filed against an environmental assessment ("EA'"), stidf should endeavor 
to resolve the contested proceeding within 90 days). While th.is proceeding does not (and should not) 
involve an EA, the need to act here is equally if not mote acute. See 47 U.S.C. § 151 (FCC must 
"promotfe] safety of life and property"); Amendment oJErrvironmental Rules, 6 FCC Red 1716, 1716 '14 
n. 13 (199 I) (FCC must "balance environmental issues with ather iSS!lflS within [its] mandates") 
(emphasis added). 

'See Application for Review at 12-15; Reply at 4. 
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CERTlFICA TE OF SERVICE 

I, Luciana Jhon, of Wilkin.son Barker Knaqer, LLP, hereby certify that on this 12th day of 
September, 2018, a copy of the foregoing letter was.served via first-class United States mail, 
postage prepaid, on the following: 

John W. Caffry 
Caffry & Flower 
l 00 Bay Street 
Glens Falls, NY 12801 
Counsel for Scenic Hudson/Olona Partnership 

Sean E. Sawyer 
Washburn and Susan Oberwager President 
The Olana Partnership 
P.O. Box 199 
Hudson, NY 12534 

J. Jeffrey Anzevino 
Director of Land Use Advocacy 
Scenic Hudson 
One Civic Center Plaza, Suite 200 
Poughkeepsie, NY 12601 

Rose Harvey 
Commissioner 
Office of Parks, Recreation and Historic 
Preservation 
Albany, NY 12238 

Daniel Mackay 
John A. Bonafide 
Division for Historic Preservation 
Peebles Island State Park 
P.O. Box 189 
Waterford, NY 12188 

John M. Fowler 
Executive Director 
Advisory Council on Historic Presel'vation 
401 F Street NW, Suite 308 
Washington, DC 20001 

Robert C. Lopez, Director 
Columbia County 911 Emergency 
Communications Deprutrnent 
8 5 I11dustrial Tract 
Hudson, NY 12534 

John J. Faso 
Member of Congress 
U.S. House of Representatives 
1616 Longworth Building 
Washington, DC 20515 

Kathleen A. lvfarchione 
New York State Senator 
Legislative Office Building 
Room917 
Albany, NY 12247 

Robert J. Fitzllimmons 
County Attorney 
qflice of the Columbia County Attorney 
401 State Street, Suite 2B 
Hudson, NY 12534 

Matt B. Murel! 
Chairman of the Board 
Golwnbia County Board of Supervisors 
401 State Street 
Hudson, NY 12534 

P.J. Keeler 
EMS Coordinator 
County of Columbia~ Emergency Medical 
Services 
85 Industrial Tract 
Hudson, NY 12534 

Benjamin A. Wheeler 
Chief 
Lebanon Valley Protective Association 
P.O. Box 162 
New Lebanon, NY 12125 

Richard Briggs, Sr. 
Chief 
Hillsdale Fire Company No. 1 
9387 State Route 22 
Hillsdale, NY 12529 
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William Hunt 
Columbia County 
Fire Coordinator 
85 Industrial Tract 
Hudson, New York 12534 

Richard M, Lacouette 
President 
NY COM CO V/ireless Communications 
53 West Cedar Street 
Poughkeepsie, NY 12601 

Mark Browne 
Vice President, Operations 
NDP Emergency Medical Services 
P.O.Box672 
Rhinebeck, NY 12572 

Sue Serino 
New York State Senator 
Legislative Office Building, Room 812 
Albany, NY 12247 

BrianF. Fontes 
Chief Executive Officer 
National Emergency Number Association 
I 700 D.iagorutl Roa;L Suite 500 
Alexandria, VA 22314 

Offi~.e of Science and Technology Policy 
Executive Office of the President 
Eisenhower Executive Office Building 
1650 Pennsylvania Avenue 
Washington, DC 20504 

Antonio Merante 
Michael Cozzolino 
Greenport Rescue Squad 
P.O. Box275 
Hudson, NY 12534 

Paul Jahns, Cbief 
Livingston Fire District Board of Fire 
Commissioners 
P.O. Box 34 
Livingston, NY 12541 

Leonard J. Signoretti, Jr, 
N2LEN 
<:ireene County, NY Ares/Races 
227 Five Mile Woods Road 
Catskill, NY 12414 

Didi Barrett 
New York State Assembly Member 
LOB 553 
Albany, NY 12248 

Stephen Traylor, Executive Director 
National Association of Telecommunications 
Officers and Advisors 
3213 Duke Street, Suite 695 
Alexandria, VA 22314 
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CERTIFICATE OF SERVICE 

MICHAEL H. SUSSMAN, ESQ., counsel for petitioner, hereby certifies 

that on February 13, 2019, he caused to be personally served to respondents at their 

business addresses shown below the Amended Petition for a Writ of Mandamus 

with Exhibits 1-10 and the Notice of Amended Petition as follows: 

Federal Communications Commission 
445 lih Street SW 
Washington, DC 20554 

United States of America- United States Department of Justice 
950 Pennsylvania A venue, NW ----
Washington, DC 20630 

9 

USCA Case #19-1031      Document #1773634            Filed: 02/15/2019      Page 1 of 1

(Page 181 of Total)



- - -

AFFIDAVIT OF SERVICE 

Case: Court: County: Job: 
19- United States Court of Appeals for the District of District Of Columbia, DC 3069143 
1031 Columbia Circuit 

Plaintiff/ Petitioner: Defendant/ Respondent: 
Eger Communications Federal Communication Commission and United States of America 

Received by: For: 
One Source Process, Inc. Sussman & Associates 

To be served upon: 
Federal Communication Commission 

I, Ashley Spencer, being duly sworn, depose and say: I am over the age of 18 years and not a party to this action, and that within the 
boundaries of the state where service was effected, I was authorized by law to make service of the documents and informed said person of 
the contents herein 

Recipient Name/ Address: Glenda Burns, Company: 44512th St SW, Washington, DC 20554 

Manner of Service: Authorized, Feb 13, 2019, 12:54 pm EST 

Documents: Notice of Amended Petition for Writ of Mandamus; Amended Petition for Writ of Mandamus; Exhibits 
(Received Feb 13, 2019 at 10:18am EST) 

Additional Comments: 
1) Successful Attempt: Feb 13, 2019, 12:54 pm EST at Company: 445 12th St SW, Washington, DC 20554 received by Glenda Burns. Age: 40; 
Ethnicity: African American; Gender: Female; Weight: 145; Height: S'S"; Hair: Black; Eyes: Brown; Relationship: Package Receptionist; 

One Source Process, Inc. 
1133 13th Street NW, Suite C4 
Washington, DC 20005 
800-668-5448 
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Subscribed and sworn to before me by the offiont who is 

pe1so1w lly known ro me. 

J JS /9 
9 / / ~/dl Date 

r I 
Commission Expires 

LAWRENCE N. COLEY 
NOTARY PUBLIC DISTRICT OF COLUMBIA 

MyCommlssion Expires September 14, 2023 
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AFFIDAVIT OF SERVICE 

Case: Court: County: Job: 
19- United States Court of Appeals for the District of District Of Columbia, DC 3069309 
1031 Columbia Circuit 

Plaintiff/ Petitioner: Defendant/ Respondent: 
Eger Communications Federal Communication Commission and United States of America 

Received by: For: 
One Source Process, Inc. Sussman & Associates 

To be served upon: 
United States of America c/o US Dept. of Justice 

I, Ashley Spencer, being duly sworn, depose and say: I am over the age of 18 years and not a party to this action, and that within the 
boundaries of the state where service was effected, I was authorized by law to make service of the documents and informed said person of 
the contents herein 

Recipient Name/ Address: David Burroughs, Company: 950 Pennsylvania Ave NW, Washington, DC 20530 

Manner of Service: Authorized, Feb 13, 2019, 12:32 pm EST 

Documents: Notice of Amended Petition for Writ of Mandamus; Amended Petition for Writ of Mandamus; Exhibits 
(Received Feb 13, 2019 at 10:1 Sam EST) 

Additional Com men ts: 
1) Successful Attempt: Feb 13, 2019, 12:32 pm EST at Company: 950 Pennsylvania Ave NW, Washington, DC 20530 received by David 
Burroughs. Age: 42; Ethnicity: African American; Gender: Male; Weight: 200; Height: 5'7"; Hair: Black; Eyes: Brown; Relationship: Mailroom 
Clerk; 

One Source Proces s, Inc. 
11 33 13th Stre et NW, Suite (4 

Washingt on, DC 20005 

800-668·544 8 
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Subscribed and sworn to before me by the affiant who is 

PZ:"~~~ WH/11 
Notary Public Q / I Date 
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Comm1ss1or Expires 

LAWRENCE N. COLEY 
NOTARY PUBLIC DISTRICT OF COLUMBIA 

My Commission Expires September 14, 2023 
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